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VALUED POLICIES. 


ie the month of August last two prisoners were brought 

before the High Court of Justiciary, at Edinburgh, 
charged with the offence of having destroyed certain ships 
(five in number) for the purpose of defrauding the insurance 
companies with which the ships had been insured. The 
prisoners having pleaded guilty to some of the charges, and 
the other charges having been thereupon abandoned, there 
was no public enquiry, by way of trial, into the facts alleged 
by the prosecution. But the indictment set forth that the 
modus operandi of the prisoners was “to make holes, or 
cause holes to be made, in the said vessel, below water- 
mark, and did cause her to sink, and did thus destroy the 
said vessel and other effects therein.” Such an offence is 
now, happily, not of frequent occurrence; or, perhaps, 
I should say, is not frequently found out and ascertained in 
such a way as to warrant the public authorities in raising a 
prosecution. But the recent occurrence of such an unusual 
prosecution has suggested to me the revival of an old ques- 
tion—not the less important that it is old, for it yet remains 
unsolved—whether it is not desirable to do away entirely, 
and at once, with the valued policy in marine insurance. 
There is no necessary connection between a valued policy and 


a scuttled ship, but it may be a very close one; all ships 
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insured under valued policies are not scuttled, but all ships 
that have been scuttled of late years, so far as I have been 
able to ascertain, have been insured under valued policies. 
It is the deliberate opinion of those in a position well enab- 
ling them to form it, that a large proportion of marine losses 
are attributable to over-insurance; and over-insurance, to 
result in positive gain to the insured, must be insurance 
under valued policy. It seems primd facie, therefore, very 
desirable that what affords a direct incentive to unlawful 
gain, and is not required for the protection of any legitimate 
interest, should no longer receive any countenance or favour 
from the law. , 

By the terms of a valued policy, it is stipulated that the 
ship and its equipment insured “ for so much as concerns the 
assured, by agreement hetween the assured and the assurers in 
this policy, are and shall be valued at” a certain sum, gener- 
ally considerably in excess of the sum insured for. Where, 
as is not uncommon, the same ship is insured for the same 
voyage with more insurance companies, or clubs, than one, 
the value of the same ship may be, and is often, stated at 
different sums—a state of matters that gives rise occasionally 
to nice questions as to the amount recoverable under each 
policy, or under them all, in the event of a total loss. But 
in order to simplify the matter with which I wish to deal, 
I will take the case of a ship insured under one policy for 
£10,000, the declared and agreed-on value being of the same 
amount. In such a case, in the event of the ship being lost, 


the right of the insured, and the obligation of the insurer, are . 4 


at once ascertained. ‘The insured, the shipowner, is entitled 
to payment of £10,000, without proof of the value of his ship 
at the time of her insurance, or at the time when she started 
on her voyage, or at the time of her loss ; indeed, without any 
proof of value at all, because, by “agreement between the 
assured and the assurers,” the value of the ship is fixed at 
£10,000, and that valuation is not, in the general case, open 
to question. Such a policy may, of course, be set aside, on 
the ground of want of insurable interest, or fraud, although 
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what amount of excess or over-valuation will be regarded 
as fraud is not a settled question. In the case of 
© Tonides v. Pender (L.R. 9 Q.B. 531), underwriters were 
4 held free from liability in respect of the loss, on the ground 
> that the valuation was grossly excessive, and that this fact, 
~ which was concealed from them by the insured, was a material 
> fact, the concealment of which vitiated the policy. If the 
principle of this case were strictly applied, it would to some 
extent remove the objections to valued policies. But while 
judges would, I am sure, be very ready to apply this principle 
in all cases where applicable, they do not often get the 
~ chance. Underwriters, like other insurers, are slow to raise 
questions about their liability to an insured, because if any 
underwriter is found to be troublesome, more than others, 
» in regard to settlement of claims, the result of his being 
a reported troublesome, will soon show itself in loss of 
business. The paucity of cases in our books between 
insurers and insured shows clearly how unwilling the 
former are to dispute liability, and it is well known to the 
profession that claims are settled which might be fairly and 
successfully disputed, were it not for the reason I have 
already given. Now, I think it is unfair to insurers that 
they should be put to elect between making payment of a 
claim not justly exigible, and a loss of reputation and busi- 
ness ; and such a state of matters (which certainly exists) calls 
for some remedy. If, however, the only consequence of 
valued policies were to lay a burden, however unfair, upon 
underwriters, the continuance of such policies would not pre- 
sent the serious question which it does. Underwriters, like 
other people, may very well be left to look after themselves, 
and if they make a foolish or bad bargain, so much the worse 
for them. But the loss of a ship’s crew is, or may be, 
involved in the matter of a valued policy, and that is a 
question for the State. 
The undue advantages obtained by persons insured under 
valued policies, even where there is no intention of defrauding 
underwriters by casting away or destroying the subject 




















4 THE JURIDICAL REVIEW. 


insured, may be well illustrated by a reference to two well- 
known eases. (1.) A merchant sent his ship to the African 
coast, expecting to load there a cargo of ivory and palm oil, 
which he insured in anticipation, as of the value of £11,000. 
The ship, however, in point of fact was loaded with a cargo 
of palm-kernals, worth only about £3000. The ship and 
cargo were totally lost on the homeward voyage, and the 
insured was held entitled to recover the whole amount in his 
policy. He thus obtained a sum of about £8000 more than 
he had lost. (Company of African Merchants v. Inverpool 
Marine Ins. Co., 15 Mitchell’s Mar. Reg. 914.) (2.) The Sur 
William Eyre was dispatched by her owners on a voyage to 
New Zealand, thence to Calcutta, and thence home. She was 
insured on the outward voyage from England to Caleutta for 
£8000, at which sum she was valued in the policy. At New 
Zealand the ship was driven ashore and greatly injured, 
but there being no means of having her repaired at New 
Zealand, she sailed for Calcutta. On her arrival there, it was 
found on survey that the cost of repair would exceed her 
value when repaired, and consequently the owners gave 
notice of abandonment, and claimed as for a total loss. It 
was held that this claim could not be sustained, in respect 
the notice of abandonment was not timeous, but the owners 
were held entitled to recover as for a partial loss, and they 
were awarded £7000. The owners, in ignorance of what had 
happened, but after the date of the ship’s arrival at Calcutta, 
insured their vessel on a time policy for £6000, the value of 

the ship being again stated at £8000. After that policy had 
attached, but before any repairs had been executed, the ship 
was wholly destroyed by a storm. The owners were held in 
these circumstances entitled to recover, as for a total loss of 
their ship, the whole amount for which she was insured. In 
this case (Barker v. Janson, L.R. 3 C.P. 308), therefore, the 
owners under their two policies recovered £13,000 for a ship 
valued at £8000—and the payment under the second policy 
(£6000) was for a vessel worth nothing at the date of its 
loss. Other cases might be cited practically to the same 
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effect, but the two I have given (which are not exceptional), 
are sufficient to show that valued policies result in giving to 
the insured something more than full indemnity for loss; 
and that to the extent of the advantage thus conferred on 
the insured, the insurers are burdened with a liability which 
they should not be called upon to bear. 

To give the insured such an advantage is in direct 
violation of the cardinal principle on which all contracts of 
insurance are based. That principle is, that the contract of 
insurance is a contract of indemnity, and only that: a con- 
tract under which the insured shall be protected against loss, 
but under which, on the other hand, he shall not be entitled 
to make gain. “This (said Brett, L.J., in Castellain v. 
Preston, L.R. 11 Q.B.D. 386), is the fundamental principle 
of marine insurance, and if ever a proposition is brought 
forward which is at variance with it, that is to say, which 
either will prevent the assured from obtaining a full 
indemnity, or which will give to the assured more than a 
full indemnity, that proposition must certainly be wrong.” 
I agree with this dictum, but it follows that the present 
mode of dealing with valued policies is “certainly wrong,” 
for under them, an assured, as I have shown in the 
representative cases already cited, obtains more than full 
indemnity. The prospect, or possibility, of obtaining this 
something beyond full indemnity—this making gain out of 
a loss or misadventure—is the direct incentive to the crime 
for which the prisoners were tried and convicted last August, 
and affords a temptation which apparently cannot, in all 
cases, be resisted. 

It may also be observed that by means of a valued policy, 
an insured is enabled to evade the law against wager 
policies ; and valued policies are undoubtedly resorted to for 
that purpose. By the Act 19 Geo. IL. c. 37, all marine 
insurances are declared null and void, under which the 
insured is entitled to claim for loss “ without further proof of 
interest than the policy.” As a rule policies do not now 
express such a condition, and no policy containing such a 
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stipulation would ever be brought before a Court of law; 
but a valued policy is, in effect, an insurance in regard to 
which no further proof of interest is required than the policy 
itself. The extent and limit of an insured’s interest is the 
full value of the thing insured ; but by “agreement between 
the assured and the assurers” in a valued policy, the value 
of the thing assured is fixed. Accordingly, the only proof of 
interest in the thing insured required to support a claim for 
total loss is the policy, which determines “by agreement” 
the amount of the value of the thing insured, that is, in 
other words, the amount of .the insured owner’s interest. 
“The result of the decisions in this country . . . is, that the 
value mentioned in the policy is a conventional sum, not 
representing the real value of the vessel, but the sum to be 
paid by the underwriters in the event of a loss” (per Willes, 
J., in LIndgett v. Secretan, L.R. 6 C.P. 628). Now, this is 
not insurance, but wager. A contract of insurance would be 
this: If your ship is lost on a certain voyage, or within a 
certain specified time, I will make good the loss you thereby 
sustain, up to the sum of, say £10,000. To enforce a claim 
under such a contract, the amount of loss would require to 
be ascertained. But the valued policy says: If your vessel 
does not return safely to port, or if she is lost within the 
next six or twelve months, I will give you £10,000; which 
is nothing more or less than this, I wager you £10,000 your 
vessel will safely return, or will not be lost within the 
specified time. No inquiry into loss or interest has any 
place under such a contract. If the “real value of the 
vessel” was paid, that would be insurance; but the “ con- 
ventional sum” to be paid by underwriters in the event of 
loss, irrespective of real value, is just wager, and nothing 
else. And so, we have wager policies in full operation, and 
receiving effect in Courts of law, although wager policies 
were declared illegal about a century and a-half ago. 

The objections, therefore, to valued policies, having regard 
to the rights which they confer on the assured as the law at 
present stands, may be said to be at least four—(1) they are 
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in violation of the cardinal principle of all insurance con- 
tracts; (2) they lay an unjust burden on the assurers; (3) 
they enable the law to be evaded, and are resorted to for 
the purpose of evading it, and (4) they offer an incentive to 
crime which involves the destruction of property, and may 
lead to the destruction of life; crime, too, which from the 
very nature of the case it is always difficult to trace, prove, 
and punish, and thus deter. 

Seeing that valued policies are subject to the objections 
which I have stated, is there any adequate reason why such 
policies should be continued, or at least continue to receive 
the effect which at present is accorded to them? I have 
heard, and know, of none. It has been urged that 
if valued policies were declared illegal, the effect of this 
would be to drive insurance business away from this 
country to other countries where valued policies could 
legally be effected. I am not satisfied that any such 
result would follow the abolition of valued policies. It 
seems the better opinion to say (and it is the opinion of the 
best authorities on the subject I have been able to consult), 
that any change in the law of insurance in England, if based 
upon an equitable arrangement,will be followed by all European 
countries, because England leads the way in maritime legis- 
lation and practice. But if any business were driven away 
by the declared illegality of valued policies in this country, 
it would only be bad business—the sound business would 
remain. An honest shipowner does not desire or “eed a 
valued policy. He is content to have the value. is loss 
made good to him, and he does not want a policy which will 
or may cover more. Accordingly, his business will remain 
where it is—he has no inducement to carry his insurances 
elsewhere. A dishonest shipowner, who wishes to make gain 
under his policy, might, for a time, resort for his insurance 
to other countries where he could get a valued policy, but, 
very soon, such applications for a kind of insurance which he 
could not effect at home would be regarded with suspicion, 
would only be underwritten at a greatly increased premium 
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to cover the valued risk, and would gradually, I believe, 
be refused altogether. But even if the resort to foreign 
countries for insurances under valued policies should be of 
greater extent and longer continuance than I believe would 
be the case, our own underwriters would be well quit of 
such business. I have good grounds for saying that our 
home underwriters think so. No consideration of this kind, 
however. should in any view be given effect to, for it is 
better policy to protect our ships from being scuttled, and 
the lives of their crews from being imperilled if not lost, than 
that any amount of insurance business should be preserved 
for our underwriters. 

It has also been suggested that valued policies should be 
allowed in cases where the insured shall, prior to the com- 
mencement of the risk insured against, lodge in the Custom 
House a declaration of the value of the thing insured. It is 
obvious, however, that such a declaration would afford no 
remedy for the evils attending valued policies. The declara- 
tion proposed would be in no way better than the declaration 
of value inserted in the policy. A shipowner who will 
(fraudulently or not) overvalue his property in his policy, 
will overvalue it in his declaration, and will incur no 
penalty in the one case more than in the other. And, indeed, 
it is not difficult to see how such a suggestion, if adopted, 
might operate as an encouragement and protection to exces- 
sive, if not fraudulent, valuation. 

For my own part, I see no reason why marine policies 
should be treated differently from other insurance policies, in 
so far as regards any question concerning the value of the 
thing insured. In theory, marine policies depend upon and 
are regulated by the same legal principles as all other 
insurance policies: they are all, as I have said, con- 
tracts of indemnity, and nothing more. They are treated 
differently, however, in practice, and it is this practical 
difference which leads to the unfortunate results I have 
pointed out. I do not see how these results are to be avoided 
except by the abolition of the valued policy altogether. Their 
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abolition would interfere with no legitimate interest which 
the law can be called on to protect. The result would be 
that under marine policies, as under the ordinary fire policy, 
the insured would be required to prove the extent of the 
loss he had sustained as the only measure of the indemnifica- 
tion to which he had become entitled. There is no greater 
hardship in requiring this to be done by a shipowner 
than by a householder; and in neither case is the burden of 
proof a serious one. The householder who insures his 
furniture, plate, pictures, &c., is not required to prove 
the exact number of cups and saucers that have been 
destroyed, nor the precise value of his chairs and tables 
which have been wholly or partially burnt. He must 
afford reasonable proof that he had in his house the 
articles, the value of which is claimed; that they have 
been wholly or partially destroyed; and were of, or 
about, the value claimed. His claim is admitted and 
paid on any reasonable evidence that it is just. A ship- 
owner may do the same, and even with less difficulty. He 
can prove what was the value of his ship when injured or 
lost. Its original cost, its age, its state of repair, its market 
value at the time of sailing, or at the time of loss; all 
these, easily ascertainable, will afford data for fixing the 
amount of the loss or injury sustained, and the amount, 
therefore, which he should receive from the insurers. I can see 
no reason why a shipowner should be allowed to say, “ My 
property is worth £10,000, and I insure for that amount,” 
and should thus have the value absolutely fixed in advance, 
and practically beyond question, if the householder is not 
in like manner to be allowed the same privilege. It has 
been said that underwriters are called on in an emergency to 
insure a vessel then at sea which they have no opportunity 
of inspecting, and the valuation of which they have no 
means of testing. No doubt; but that is an additional 
reason why the insurer should offer some proof of value in 
support of his claim, if a claim arises. But who ever heard 
of an insurance company inspecting the furniture they 











REVIEW. 





10 THE JURIDICAL 





insure. They will, I suppose, and certainly they may 
safely, insure for any amount the insured pleases to 
propose, just because, if a claim arises, the insured must 
substantiate, in a reasonable way, the amount of his loss, 
irrespective of the sum insured for. All insurance policies 
should be placed on the same footing. Let them all be 
treated strictly as contracts of indemnity, and let the 
insured show reasonable grounds for any claim he makes in 
respect of his insurance. If this were done, ships would not 
be scuttled. If aman can get from the insurance company 
only what he could have got by going into the market 
and selling his ship, the inducement to scuttle is gone. He 
will not risk the crime and its punishment for the small 
additional sum which he might obtain from a generous and 
easily satisfied insurer beyond the exact market value of the 
ship. But if he can get, as at present, under a valued policy, 
£5000 for what is worth barely £500, the temptation is 
great, and is sometimes too strong for the virtue of the ship- 
owner. The best consideration I have been able to give the 
subject satisfies me that the present state of the law in 
reference to valued policies is wrong, and that it is in the 
interest of all honest men and all fair insurers that valued 
policies should be declared illegal; and that no agreement 
between insurers and insured should be allowed effect, under 
which proof of interest and proof of loss is dispensed with in 
any case of claim made under a contract of insurance. 

It is a matter of much smaller importance than that 
which I have been considering, but still a matter serious 
enough to demand attention, whether some change should not 
be made in the form and expression of marine policies. The 
time for considering this has surely come. A good deal 
more than half-a-century ago, Professor Bell described a 
marine policy as “an ill-drawn and very loosely-expressed 
instrument,” and the description is, at least, as correct now as 
it was then. The only change, I believe, which has been 
made in Lloyd’s policy since it was issued, in or about the 
year 1779, is the substitution of the words, “ Be it known 
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that,” for the words, “ In the name of God. Amen;” and it 
can scarcely be doubted that, under the very different circum- 
stances in which marine policies are now resorted to, from 
those existing last century, some more radical change in the 
form of the policy has been called for; or, at least, might 
now be adopted with advantage. One thing which tends 
very much to confuse and puzzle any reader of a marine 
policy is this — that in making any written addition 
to the printed form, although the change involves special 
conditions or qualifications of the contract, the writer 
is not careful to delete such parts of the printed form as 
are affected by the written addition. Accordingly, what 
the contract between the parties to it really is, has to 
be spelt out of apparently different, if not contradictory, 
stipulations and conditions. The worst instance of this, which 
[ have ever seen, was in a policy which came before the 
Court of Session in 1891, on a question as to the sutticiency 
of its stamp. The original policy, so far as printed, was 
very nearly a copy of Lloyd’s policy, intended to cover a 
ship during a certain voyage. No part of the printed policy 
was deleted, but the blanks in the printed policy were filled 
up so as to make it a time policy over not one, but one 
hundred and nineteen vessels, ‘“‘as per list attached.” The 
first element of confusion or contradiction was that the writ- 
ing was a time policy ; the printing, a voyage policy. Next, 
the things insured, according to the printed matter, were the 
ship, her tackle and appurtenances, as well as goods or mer- 
chandise on board; but the written matter represented the 
insured thing as ‘‘ Say, on premiums of insurance.” What this 
meant nobody seemed to understand, but as the parties 
agreed in representing that the policy was really a time policy 
over the ships named in the list attached, and not an insur- 
ance of premiums, the matter was not considered. But for 
this agreement between the parties, the printed policy would 
have represented an insurance of ships; the written addition, 
an insurance of premiums. In the body of the policy there 
was printed the usual sue and labour clause, which was not 
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deleted; on the margin there was printed, “No sue and 
labour clause.” There were other inconsistencies, but I need 
not dwell on them. If contracts are expressed in this 
slovenly way, it need not be wondered at if litigation 
as to their meaning and effect should follow. It would 
surely be worth while for insurers and insured to see 
that what they have contracted upon is properly and 
intelligibly expressed, and not merely superinduce upon 
a printed form a written contract different from what the 
printed form expresses, without any attempt whatever, by 
deletion or other alteration, to make the printed and written 
matter coincide. The universal formula that “this policy of 
assurance shall be of as much force and effect as the surest 
writing or policy of assurance heretofore made in Lombard 
Street, or in the Royal Exchange, or elsewhere in London,” 
might perhaps be dispensed with, seeing that the force and 
effect of a contract of insurance is scarcely in the present day 
judged by the exclusive standard of what is considered of 
force and effect in Lombard Street “or elsewhere in London.” 
The printed and usual form of a policy of marine insurance is, 
at the best, as Professor Bell said, ill drawn and loosely 
expressed: it is made worse, and less intelligible, by the 
slovenly way in which it is used. Beside what might with 
advantage be permanently deleted from the present form, 
there are some clauses, comparatively new, now commonly 
made conditions of contracts of marine insurance which might 
be added. These new clauses (e.g., the collision clause, the 
clause as to the liability for average according to foreign 
statement, &c.) are now sometimes printed on the margin of 
the policy, but are not infrequently printed on small slips of 
paper, which are attached to the policy by gum or a pin, and 
easily detached. It would not be difficult to prepare a form 
of policy which would meet the general case, and one which 
could easily be adapted, if necessary, to the particular require- 
ments or stipulations of any special contract. I content 
myself, however, with calling attention to this matter of form 
and expression. It has not the same high interest as the 
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question of valued policies. The inconsistencies and absurdi- 
ties in the expression of a contract may be set right by judi- 
cial construction. The existence of valued policies, with 
their present legal effect, is, in my view, a blot upon our 
law of marine insurance which should be removed without 
delay. 


J. TRAYNER. 











THE OPIUM LEGISLATION OF INDIA. 


HE appointment of the Opium Commission which, with 
Lord Brassey at its head, has now taken evidence in India, 
affords a convenient opportunity for submitting to the tem- 
perate and sober-minded public in this country some explana- 
tion of the actual policy of the Indian Government upon this 
question, which should, at all events, be understood before it 
is condemned. I shall deal with the question from the purely 
executive and administrative side, under the following 
heads :—Ist, Production, and the restrictive measures con- 
nected therewith. 2nd, The sale of the drug as regulated by 
legislation—(q) for foreign consumption ; (b) for home—ze., 
Indian consumption. 3rd, Effects of legislation on the 
customer. 

Production is confined to two large tracts in India—viz., 
Malwa, and a portion of the Gangetic Valley, stretching from 
Cawnpore on the west to Patna on the east. The Malwa 
tract comprises most of those independent native States 
which, in a group, are shown on our map of India as the 
Central India States. These States are, by virtue of their 
independence, allowed to frame their own regulations for the 
erowth and sale of opium within their respective boundaries, 
but their action in respect of all opium intended to be ex- 
ported to districts within British India or Burmah, or to 
be exported from the sea-ports to foreign countries, is regu- 
lated by treaty, or other friendly arrangements, entered into 
between the Government of India on the one hand, as the 
paramount power, and each State on the other, as the 
vassal. 
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With respect to the drug intended for foreign consumption 
—i.e., outside each State, the procedure taken is as follows. 
If the opium is intended for sale in british India or Burmah, 
the exporter has to apply to the chief political officer of the 
State for a license to export a certain fixed quantity to a 
named destination. This license is, however, not granted 
unless the exporter is armed with a permit, granted by the 
chief executive officer of the British district referred to, 
authorising the importation of that quantity. The opium is, 
when packed, and each package officially sealed, ready for 
export, brought to the political officer, who issues a pass giv- 
ing details of quantity, number of packages, value of the 
consignment, route to be taken, and final destination. If the 
consignment goes by road, the exporter is accompanied by a 
police or military guard, whose duty it is to see that the con- 
signment is not tampered with, or the official seals broken 
or injured in any way. If the consignment is to proceed by 
railway, it is made over to the railway authorities at the 
station of despatch by a responsible subordinate of the poli- 
tical department, who, after weighing the consignment, places 
it in a special closed waggon containing nothing else, pad- 
locks the doors, covers the padlock with paper, which is duly 
sealed with the official seal of the political department, the 
key of the lock remaining with the station-master, who for- 
wards it to the receiving station-master. All costs incurred 
in despatching a consignment, whether by road or railway, 
are defrayed by the exporter. 

En route, as the consignment reaches each British dis- 
trict, the exporter has to take his pass to the chief executive 
officer thereof, to have the consignment, if going by road, 
carefully examined and notified on the pass that it is intact, 
and, if going by rail, that the official seal on the padlock 
remains unbroken. If any tampering with the consignment 
is detected, the district officer holds an enquiry, and such 
orders as will meet the merits of the case are passed. Such 
orders may include, when necessary, the confiscation of the 
whole consignment, in addition to the criminal prosecution 
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and punishment of the exporter or his agents, the guard, and 
any other persons found by the enquiry to be implicated in 
tampering with the packages or padlock. 

On reaching its destination, the chief executive officer of 
the district takes possession of the consignment so long 
as the duty fixed by the local administration to be paid on 
the opium is not realised. On its being realised, the ex- 
porter, now the importer, receives his property. 

Very similar arrangements exist for the transport of 
opium from within these States to the sea-ports for export to 
foreign countries, the Government duty being levied by the 
political officer of the State concerned with the export, before 
an ounce can be removed. 

Production within the Gangetic tract is wholly under 
Government supervision. Each cultivator desirous of grow- 
ing the poppy applies to the opium departmental officer of his 
district for an authority to crop a fixed area. These applica- 
tions must be renewed yearly. On sanction being granted, 
the area to be operated on is measured up and demarcated in 
any convenient manner at hand. The cultivator is, during 
the growth of the crop, from time to time visited by a depart- 
mental official, who notes how the crop is progressing, esti- 
mates what will be the probable quantity of crude opium: 
produced, and during the harvesting season is constantly 
present, watching the cultivator, noting the daily quantity of 
crude opium removed from the capsules, and at the end of 
the harvest demanding from the cultivator the whole of his 
out-turn, which is to be deposited in the opium godown, or 
store; the value of the same being subsequently paid to 
the cultivator, at a rate fixed by mutual agreement. As it 
is a condition of the permit authorising the cultivation, that 
the whole out-turn of the crop should be delivered to Govern- 
ment, it behoves the Government to protect its interests in 
the contract in the most stringent manner possible. 

The crude opium after being collected from the culti- 
vators is sent to the Government factories, where it is 
refined and made up into bales, each of two pounds weight 

















THE OPIUM LEGISLATION 17 





OF INDIA. 


if it is intended for export to foreign countries across sea, 
and into square cakes of one and two pounds weight, if 
intended for consumption in India. 

The Opium Act of 1879 defines the punishment to 
be awarded to all who attempt to cultivate the opium 
poppy in contravention of its provisions. It also defines the — 
manner in which opium may be possessed and sold. This 
brings me to the second head of the subject. It is manifest 
from what has been stated concerning the production of the 
drug that in the case of all Malwa opium the Government of 
India has a perfect and undisputed right to levy an excise 
duty on the drug leaving a foreign State, and being imported 
into its own territory ; while it has an equal right to levy an 
excise export duty on the drug when it leaves the seaports 
for countries across the sea. To deny the right to levy these 
excise duties to the Indian Government would be like 
denying the right of Parliament to fix duties on spirituous 
liquors and wines either manufactured in, exported from, or 
imported into, the United Kingdom. 

When, however, we deal with the opium which is the 
production of the Gangetic tract we stand on different 
ground. That opium having been purchased by Govern- 
ment when in its crude state, refined and made less inju- 
rious for human consumption, is its own property. When 
the Government disposes of its property to be exported 
across sea to foreign countries it enters the market as a 
monopolist. It fixes the lowest price it will take for its 
property, and by auction sale it leaves to intending pur- 
chasers the fixing of the maximum sum above that price 
which they can afford to give. The purchaser has to keep 
his stock in bond till shipped. The opium required 
for home consumption in India is forwarded to the 
Government treasury of each district on indents sent 
to the :hief opium agent at Ghazipur. It is packed 
in boxes of 40, 80, and 120 pounds each. The chief 
executive officer of each district is responsible that none of 


this opium is sold to any person but duly licensed vendors. 
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It is sold at rates fixed by each local administration. These 
rates vary from eighteen to twenty-two rupees per cake of 
two pounds. ‘The license fee to be paid by the retail vendor 
is fixed by auction, and is so high that, combined with the 
price paid for the right of opening shops for its sale in locali- 
ties selected by the district officer, it is next to impossible 
for any vendor to sell his opium, and make a profit on his 
contract, at anything under double the above rates. This 
makes the retail value of an ounce of the drug to be some- 
thing approaching three shillings in English currency. 

In order to protect the combined interests of the Govern- 
ment and its farmer from loss, each local administration is 
empowered, under a special provision of the Act already 
quoted, to frame rules regulating the possession by the 
public of opium and its preparations. The quantity of raw 
opium which a person may possess at any one time varies in 
the different provinces from one tola, or less than half-an- 
ounce, to five tolas, or two ounces. Illegal possession con- 
sists not only in possessing more than the regulation quantity, 
but also in possessing the crude opium grown in foreign 
countries, in however small a quantity. The independent 
States of Malwa, already referred to, are foreign territory for 
the purposes of working the provisions of the Act. 

The powers given by the Act to the police and excise 
officers in regard to search for and capture of illicitly 
obtained opium are very large. Anyone’s person, or his 
house, or his conveyances can be searched on reasonable 
suspicion being entertained of him, or it, conveying or con- ° 
cealing opium. If the search of a house is to be made 
between the hours of sunset and sunrise, as is often the 
case when smugglers are followed up, a search warrant has 
to be previously applied for from a magistrate, the facts 
relied on being fully stated. The punishment awarded to 
the possessor of illicitly obtained or retained opium is 
imprisonment with or without hard labour for any period not 
exceeding one year, and if the circumstances of the case 
require it, a fine not exceeding one thousand rupees may, in 
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addition to the imprisonment, be imposed. In every case of 
successful prosecution of an offender, all opium found, all vessels 
containing it, and any conveyances or animals carrying it, 
must be confiscated. So strictly is this provision of the law 
concerning confiscation carried out, that on one occasion of a 
native railway stoker being convicted of smuggling foreign 
opium into British India in the tool box attached to the 
tender of ‘his engine, the railway company had to be warned 
that if they were not very particular in preventing their 
employés unauthorisedly carrying opium on board their 
trains these conveyances, would surely be confiscated on any 
subsequent detection of smuggled opium being conveyed by 
them. 

The law being thus strict, it is evident that the 
effects of this legislation have been to restrict consump- 
tion, whether the consumer be a foreign or a_ British 
subject. This restriction arises, in the first place, from the 
fact that none of the foreign produced drug can be consumed 
in British India until its value approximates closely to that 
of the article sold by the opium department at Ghazipur ; 
secondly, whether it is foreign or departmental opium, by 
the system of farming the monopoly of vend in defined 
localities, the Government has screwed up the retail value of 
the drug to an almost prohibitive price; thirdly, the law 
prohibits any person, unless he is specially licensed, possess- 
ing but a very small quantity of the drug or its preparations 
at any time. Lastly, should any person be foolish enough 
to beard the law, the penalties he incurs are so severe as 
often to completely ruin him. 

It has been asserted over and over again by medical 
authorities, and by officers whose duties take them into 
malarious tracts, that opium taken in moderation is not 
injurious to health, and is a prophylactic against fevers and 
bowel complaints. Supposing that highly qualified opinions 
on this point are erroneous, surely, after what has been said 
in this article, the action of Government in its administrative 
capacity is discouraging to, and prohibitory of any licentious 
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use of the drug. Remove these restraints, and do any of the 
temperance agitators for an instant imagine that the evil 
they deplore will not be largely increased in India, and that 
in regard to exported opium not only the quantities sent 
across sea will increase by leaps and bounds, but also that the 
quality of the drug will be coarser, and therefore more injuri- 


ous to health 2 
J. W. MaAcpovuGAL.. 


[The career of the Opium Commission, since the above 
article was written, has been rather chequered. The almost 
unanimous testimony of the medical profession, native and 
British, and of such eminent laymen as Mr. Rivett-Carnac, 
lately Chief of the Benares Opium Agency, has supported the 
view indicated above. On the other hand, the Calcutta 
Missionary Conference has made a statement in the opposite 
sense, which has exposed them to a serious charge of mis- 
quoting medical and physiological authorities. Mr. Hoare, 
the Vice-Principal of the Wesleyan Mission College, Madras, 
opposes the Anti-Opium movement, from which the Bishop 
of Caleutta has just withdrawn his name; and the Oxford 
Mission, Archbishop Goethal, Father Lafont, and other Church 
authorities have not yet spoken. There is a remarkable 
similarity between the medical evidence now given and that 
published before the Mutiny. Lord Brassey has stated his 
satisfaction with the attitude of the Government, who refuse 
to reply as defendants to the accusation of the Anti-Opium 
Society, but will give evidence through representatives. But, 
apparently, this satisfaction is not shared by all the Members 
of the Commission.—Eb. Jurid. Rev. ] 








THE BEHRING SEA AWARD. 


i or publication, on the 15th of August last, of the Award 

formed by the tribunal of Arbitration appointed under 
the Treaty of Washington of the 29th February, 1892, to 
examine and decide the questions which had arisen between 
Great Britain and the United States of America, concerning 
the jurisdictional rights of the latter in the waters of Behring 
Sea, the preservation of the fur seals resorting there, and the 
rights of the citizens and subjects of either country to capture 
them, brought the dispute which has occupied the two 
Governments since 1886 to its latest stage, and up to a 
certain point, to a settlement. 

Two classes of questions may, at anyrate, be considered 
settled; those connected with the jurisdictional claims 
deduced by the United States as successors to Russia in the 
possession of the territory of Alaska, which was acquired by 
purchase in 1867; and those connected with the claim of 
property in, or exclusive right of protection over the seals 
founded upon “the ownership of the islands upon which the 
seals breed, the habit of the seals in regularly resorting 
thither and rearing their young thereon, their going out from 
the islands in search of food and regularly returning thereto ; 
and all the facts and incidents of their relation to the 
islands.” 

These two classes include all the five points submitted to 
the arbitrators ; and upon each of these points an answer is 
given adverse to the United States in an absolutely decisive 
manner. 

Another class of questions gives rise to more doubts as to 
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the efficacy of the Award in ending difficulties and troubles 
between the two countries. By reason of the decision of the 
arbitrators it became necessary, as anticipated in the treaty, 
that they should establish regulations for protecting and 
preserving the seals outside the jurisdictional limits of the 
respective Governments. This they have done in what are 
called concurrent regulations ; and they have failed to please 
either party to the controversy. The clients of the British 
Counsel are dissatisfied because there is no clause giving 
effect to their contention that, along with regulations for 
pelagic sealing, there ought to be enforced proper limitations 
and restrictions upon the Pribyloff Islands (the territory of 
the United States) themselves ; and because also they believe 
that the regulations actually formulated, unduly restrict, and 
interfere with the exercise of their right of sealing at sea, 
and are grossly in favour of the United States. 

As to this it need only be said that the arbitrators were 
not empowered by the terms of the treaty to apply regula- 
tions to American territory; and that the United States 
would not have accepted the reference upon such a condition. 

On the other hand, the clients of the American Counsel 
complain, that, notwithstanding their conclusive proofs of 
the whole mischief of the threatened extinction of the seals 
being traceable to pelagic sealing, and that, in order to pro- 
vide against it, pelagic sealing must be absolutely prohibited, 
the arbitrators have done no more than attempt to regulate 
it—an attempt which, considering the geographical and 
climatic difficulties of the region to which they are to apply, . 
cannot be successful. 

Experience and time alone can tell what influence these 
respective dissatisfactions may have ; and the arbitrators pro- 
vide for a revision of the regulations every five years, in order 
that the question of their abolition, or modification, may 
automatically, as it were, and with less friction, be submitted 
to the renewed consideration of the two Governments. 

The nature of the jurisdictional and property claims at 
issue are set forth in five questions submitted to the arbitra- 
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tors by the treaty; upon each of which it was required that 
they should give a specific answer. They are :— 

1. What exclusive jurisdiction in the sea now known as 
the Behring Sea, and what exclusive rights in the seal 
fisheries therein, did Russia assert and exercise, prior to, and 
up to the time of the cession of Alaska to the United States ! 

2. How far were these claims of jurisdiction, as to the 
seal fisheries, recognised and conceded by Great Britain ? 

3. Was the body of water now known as the Behring 
Sea, included in the phrase “ Pacific Ocean,” as used in the 
Treaty of 1825 between Great Britain and Russia; and what 
rights, if any, in the Behring Sea, were held and exclusively 
exercised by Russia after said treaty ? 

4, Did not all the rights of Russia as to jurisdiction, and 
as to the seal fisheries in Behring Sea east of the water 
boundary, in the Treaty of 30th March, 1867, pass unim- 
paired to the United States under that treaty ? 

5. Has the United States any right, and if so what right, 
of protection or property in the fur seals frequenting the 
islands of the United States in Behring Sea, when such seals 
are found outside the ordinary three-mile limit ? 

The circumstances which had led to these claims being so 
referred were, that in 1886 several British vessels engaged in 
sealing in Behring Sea were seized at a distance of from 
seventy to seventy-five miles from shore, by United States 
revenue cutters, and condemned by the Federal Court of 
Alaska for violation of a statute of the United States, pro- 
hibiting such pelagic sealing ; and similar seizures were made 
in each year down to 1890, with the exception of the year 
1888. 

It is clear that the ground of the condemnation upon 
which the Court proceeded was, as the British Counsel con- 
tended, that Behring Sea was a mare clausum, an inland sea, 
which had been conveyed in part by Russia to the United 
States. But early in the diplomatic correspondence, and 
especially before the Tribunal at Paris, this extreme conten- 
tion was abandoned, or modified by the United States ; and 
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the question of jurisdiction relegated to a secondary position. 
At the most it was maintained that a jurisdiction of one 
hundred miles from the coasts had been claimed by Russia, 
in a Ukase of 1821, and allowed both by Great Britain and 
the United States. This point seems to have been reached 
in 1890. By the time the parties were before the arbitrators 
it had become evident that the preliminary manceuvres had 
resulted in bringing the question of property, or an extra- 
ordinary right of protection, with a correspondent jurisdiction 
extending beyond the usual three-mile limit, to the very fore- 
front of the battle. . 

Nothing in the novel and startling claims made by the 
United States had seemed more abnormal or impossible than 
the assertion that animals of the nature of the seals were to 
be regarded as domesticated, and capable of being held under 
the titles of ordinary personal chattels. The British Counsel 
had convinced themselves that it could only be accounted 
for as an after-thought, when the jurisdictional claims were 
found baseless (and the forgeries and interpolations of Pet- 
roff lent themselves to this theory); and accordingly they 
roundly charged their opponents with a volte face indicative 
of insincerity. The American Counsel, however, showed that 
in 1887 the United States had addressed notes to maritime 
nations, suggesting that a peculiar property interest was 
involved, which might justify an exceptional maritime juris- 
diction ; and that, if they had not so early taken this point 
to the British Government itself, the reason was that Lord 
Salisbury had argued the matter solely with respect to the 
Ukase of 1821, and the Treaties of 1824 and 1825, by which 
respectively the United States and Great Britain had 
restricted (as he claimed) the excessive demands of maritime 
jurisdiction in Behring Sea, to the three-mile limit. At any- 
rate, in 1890, Mr. Blaine had written to Sir Julian Paunce- 
forte, that the Canadian vessels were engaged in a pursuit 
that was in itself contra bonos mores ; that it was not neces- 
sary to argue the question of the extent and nature of the 
sovereignty over Behring Sea, nor to explain, and certainly 
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not to define, the powers and privileges transferred with the 
Alaskan territory. 

We have mentioned the Treaties of 1824 and 1825 as 
having restricted whatever rights Russia had previously 
claimed beyond the three-mile limit to that zone of waters. 
Now the phrase “ Behring Sea” is not used in either of these 
treaties. The term used is always “ Pacific Ocean ;” and 
the American position was that it did not include Behring 
Sea, as might be shown by a study of the maps, charts, and 
writings, of navigators at the time of, and prior to, the 
treaties, in which it was evident that the best geographers 
had at all times distinguished this body of water from the 
ocean lying south of it, by conferring upon it some separate 
name, such as Sea of Kamtchatka, Behring Sea, North-Eastern 
Sea, or Eastern Ocean. This interpretation was supported 
historically by the assertion that, after the treaties, Russia 
continued to hold and exercise, as before, her exclusive pro- 
perty rights in the fur seals of the Pribyloff Islands, and to 
the fur sealing, and other industries established by her on the 
shores and islands, and to all trade with her colonial estab- 
lishments thereon ; with the further right of protecting, by 
the exercise of necessary and reasonable force, over Behring 
Sea, the seals, industries, and colonial trade, from any invasion 
by citizens of other nations tending to the destruction or 
injury thereof. 

These allegations were directly traversed by the British 
Counsel, and the counter assertion made, that from 1867 
down to 1886, the action of the United States themselves, 
and Russia, was consistent only with the view that the rights 
possessed by them respectively, were only those incident to 
the possession of the coasts and islands ; and that during that 
period, notwithstanding the presence of seal-hunting craft in 
Behring Sea, the United States authorities confined the 
exercise of jurisdiction to the land and waters included 
within the ordinary territorial limits. 

It may be mentioned that Mr. Blaine had said in one of 
his dispatches, that if Great Britain could maintain her 
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position that the Behring Sea, at the time of the Treaties with 
Russia of 1824 and 1825, was included in the Pacific Ocean, 
the Government of the United States had no well-grounded 
complaint against her. Needless to say this was one of the 
points made against the United States Counsel. 

We pass now to the two questions, as formulated by the 
United States, of property interest in the seals, not only 
upon the islands, but upon the high sea; and of the right, 
irrespective of this distinct property in the herd, to protect 
the sealing interests, industry, and commerce against wanton 
destruction by individuals, to whom not even the high sea is, 
or ought to be, open, if the destruction of the national 
interests is involved in their action. Together, these form 
the most voluminous portion of the whole American case. 

The British position, as might be expected, was that the 
seals do not belong to any nation, or to any men, but are res 
communes or res nullius, not the subject of property, and 
consequently open to pursuit and capture on the high sea by 
the citizens of any nation; and this because they are animals 
Sere nature. 

The United States Counsel insisted that the terms, wild 
and tame, are not sufficiently precise for a legal classification 
in the respect of the question of property. ‘There are many 
animals near the boundary, and in regard to them the 
question of property can only be determined by a closer 
inquiry into their nature and habits; and one more 
particularly guided by the considerations upon which the 
institution of property stands. Cases in municipal law were 
cited to illustrate this. As for example, where deer, kept in 
an enclosure, had been held distrainable for rent, on the 
ground that, though they were formerly kept principally for 
pleasure, and not for profit, yet, as the practice had arisen of 
caring for them, and rearing, and selling; in view of these 
facts they had become “as much a sort of husbandry as 
horses, cows, sheep, or any other cattle.” ; 

As this question is not one of municipal law, however, it 
cannot be determined by that of either of the two parties. 





eee le OM Oe il OC 


THE BEHRING SEA AWARD. 27 


The rule must be found in the international law; and the 
United States Counsel contended, that if there is no actual 
practice, or usage, of nations directly in point, as it was 
admitted there was not, recourse must be had to the principles 
upon which international law is founded—that is the law of 
nature. But the question, whether a particular thing is the 
subject of property as between nations, is, substantially, the 
same as the question whether the same thing is property as 
between individuals in a particular nation ; and it so happens 
that the latter question has been determined whenever it has 
arisen, not by an exercise of legislative power, but by an 
adoption of the law of nature. 

The essential facts of which this law takes account, and 
which render animals commonly designated as wild the sub- 
jects of property, not only while in the actual custody of 
their masters, but also when temporarily absent therefrom, 
are that the care and industry of man, acting upon a natural 
disposition of the animals to return to a place of wonted 
resort, secures their voluntary and habitual return to his 
custody and power, so as to enable him to deal with them in 
a similar manner, and to obtain from them similar benefits, as 
in the case of domestic animals. They are thus, for all the 
purposes of property, assimilated to domestic animals. It is 
the nature and habits of the animals which enable man, by the 
practice of art, care, and industry, to bring about these useful 
results that constitute the foundation upon which the law 
makes its award of property, and extends to this product of 
human industry the protection of ownership. This species of 
property is well described as property per industriam. 

These considerations being the major premiss of the 
argument, the minor was duly presented in the form, that 
the Alaskan fur seals are a typical instance of what is 
required by the doctrine; and the proof opens out into a 
most interesting, and curious, chapter of natural history, 
relating to the physiology and the habits of the fur-seals. 

Under the Treaty Commissions of Inquiry had been sent 
out; but their reports were strongly at variance, on number- 
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less points. For instance, upon the question of whether the 
seals were to be considered as land or aquatic animals, their 
manner of coition gave rise to the most voluminous evidence, 
and the most extraordinary contradictions. 

Whatever opinion the Arbitrators may have formed, it is 
not known ; for upon this, as upon other questions, they do 
not give their reasons in the award; and probably this par- 
ticular question, of whether the procreative act takes place 
both on land and in the water, as the British Counsel con- 
tended, or only on land, as the American Counsel maintained, 
is one of those vexate questiones which science for the 
present must leave unsolved. 

The above may suffice to indicate the lines of the Ameri- 
can argument. It is obviously unnecessary to go further 
into the discussion of first principles as to the source and 
foundation of the right of property, the nature of man, and 
the environment in which he is placed. They are dignified 
topics ; and the Americar Counsel earned the praise bestowed 
on them by the President of the Tribunal, for their worthy 
treatment of their high theme. But though it was magnifi- 
cent it did not seem like practical war. It was not satisfying ; 
yet we should not ask for more. 

The next point is, as to the right of the United States to 
protect their sealing interests and industry. This was put 
forward as the principal question before the Tribunal. It 
was put thus. Irrespective of the right of property in the 
seal herd, the United States Government had an industry, and 
commerce, derived from the legitimate and proper use of the 
produce of the seal herd in its territory, which it was 
entitled to protect ; and no part of the high sea is, or ought 
to be, open to individuals for the purpose of accomplishing 
the destruction of national interests of such a character and 
importance. 

Possessing, as they alone possessed, the power of preserving 
and cherishing this national interest, they were the trustees 
thereof for the benefit of mankind, and should be permitted 
to discharge their trust without hindrance. Against the 
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injuries by which the extermination of the seal was threat- 
ened, there were no means of defence available within the 
territorial limits; and action must be taken outside, or not 
at all; and the right of self-defence is not limited by any 
territorial line, as the municipal jurisdiction is to a restricted 
part of the sea adjacent to the coast. 

Writers on international Jaw, and a great number of 
cases, were cited ; most of which seem to have no very direct 
bearing upon the question at issue. Analogies not less incon- 
clusive were found in the rules of international law as to 
piracy, the slave trade, the rights of belligerents over 
neutrals, and so on. Many other instances were added to 
show that various British Colonies, and European and other 
countries, had protected seal life by extra-territorial laws ; 
and another kind of example was found in the oyster fisheries, 
the Scotch herring fisheries, and various coral and pear! 
fisheries. But they none of them presented any real 
difficulty ; and the British Counsel had an easy task in 
showing that the laws in question were limited to the 
territorial jurisdiction; and that the analogy between the 
seals and oysters, and coral beds, could only be sustained if 
the seals were also attached to the soil of the territorial 
waters. 

A series of hypothetical cases were also put; the most 
apt of which, and the most apropos in view of the fact that 
the arbitration only binds the two nations, and not others, 
was the following :— 

Suppose that by the concurrent action of the United 
States, Great Britain, and Russia, a prohibition of pelagic 
sealing during the breeding-time had been effected ; would 
those three powers combined have had a better right to 
exclude any casual poacher under the flag of some other 
Government, than the United States have now standing 
alone ; or must they have stood by helpless ? 

We are now in a position to refer to the award upon the 
points raised. It has already been mentioned that it con- 
tains no reasons for any of the decisions. The answers are :— 
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1. That by the Treaties of 1824 and 1825, Russia 
admitted that her jurisdiction in the Behring Sea should be 
restricted to the reach of cannon shot from the shore; and 
never afterwards, up to the cession of Alaska, asserted in 
fact, or exercised any exclusive jurisdiction there, or any 
exclusive rights in the seal fisheries therein, beyond the 
ordinary territorial limit. 

2. And following from the above; that such jurisdiction 
was never conceded to Russia by Great Britain. 

3. Also in logical sequence; that the phrase “ Pacific 
Ocean” in the Treaty of 1825 did include “ Behring Sea ;” 
and that Russia exercised no exclusive rights in the seal 
fisheries outside ordinary territorial limits after 1825. 

4. Asa matter of course upon which there was no dispute; 
that whatever rights Russia had, did pass unimpaired to the 
United States by the Treaty of 28th March, 1867. 

5. That the United States has not any right of protec- 
tion or property in the fur seals frequenting the islands of 
the United States in Behring Sea, when such seals are 
found outside the ordinary three-mile limit. 

The voting of the arbitrators was only unanimous upon 
the first clause of the third answer, and upon the fourth 
answer. Senator Morgan, one of the two American arbitra- 
tors, was in a minority of one upon all the rest, except the 
fifth, when he was joined by his American colleague, 
Mr. Justice Harlan. 

This of itself indicates that the centre of interest of the 
dispute was in the question of property and protection. 

The concurrency regulations have become matter of 
common knowledge ; and it seems only necessary to refer to 
certain recommendations contained in an appendix to the 
award upon a point which has been mentioned not to have 
been within the terms of the treaty. They are :—That the 
concurrent regulations, being applicable to the high sea only, 
should be supplemented by other regulations applicable 
within the limits of the sovereignty of each of the two 
powers; and to be settled by their common agreement. 
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That the critical condition to which the fur seals are reduced, 
in consequence of circumstances not fully known, makes it 
desirable that an understanding should be come to for the 
prohibition of killing them, either on land or sea, for a period 
of two or three years, or at least one year; and at recurrent 
intervals, if found beneficial. The arbitrators leave the 
regulations to be assured by a system of stipulations and 
measures to be enacted by the two powers. 

By a clause in the treaty, the two powers agreed to 
co-operate in securing the adhesion of other powers to the 
regulations, if made. 

The inference to be drawn from all this evidently is, that 
the arbitration has left many important matters still to be 
settled by ordinary diplomatic means. The probable issue 
need not be discussed here. What the arbitration has done 
is that it has swept away the historical and legal fictions, 
which sincerely, or insincerely, the United States had 
persuaded themselves into believing; and the clearing the 
mind of cant is an immense help to parties to a controversy 
who really mean business, and to find out the best practical 
methods of doing it. 

GrorcE H. Kort. 








THE FEATHERSTONE RIOTS. 


HE loss of life at Featherstone, near Leeds, on 7th 
September last is among the most regrettable inci- 
dents of the recent coal strikes. In the end of July labour 
ceased among the miners of the West Riding of Yorkshire, 
80,000 being out of work and 250 pits closed. There were 
one or two slight disturbances in August, but nothing serious 
occurred until 5th September when, in addition to an out- 
break near Barnsley, a crowd collected at Acton Hall Colliery, 
Featherstone, to complain of the filling and selling smudge. 
They returned on the 6th, and again on the 7th, and on this 
last occasion overturned certain waggons standing at the 
colliery. The manager becoming alarmed went to Wakefield 
for assistance, and as sufficient police were not available, a 
detachment of fifty-three infantry under Captain Digby 
Barker and a lieutenant were obtained from Bradford, arriving 
at Wakefield between three and four o'clock in the afternoon. 
As a disturbance was apprehended at a colliery called Nostell, 
twenty-five of these under the lieutenant were sent there, 
and the remainder under Captain Barker proceeded to 
Featherstone which they reached a little after four P.M. 
Shortly after six the riot began. Through a misunderstand- 
ing it was between eight and nine before Mr. Hartley, 
a magistrate of the West Riding, was found, and by 
this time the windows at the colliery offices had been 
broken; a conflagration raged at the joiners’ shops and 
over a large area where wood was stored; and a crowd of 
over 2000 persons, many with sticks, and throwing stones, 
bolts, pieces of angle-iron, and other missiles, were attempt- 
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ing to spread the fire. After several attempts by Mr. 
Hartley and Captain Barker to persuade this crowd to dis- 
perse, the Riot Act was read, but without effect ; and shortly 
after nine Mr. Hartley ordered the soldiers to fire. At first 
two files fired, aiming low. There was silence for a few 
seconds, but a cry getting up that it was blank cartridge, 
the stone-throwing was resumed. A file of eight then fired, 
and the result was that two men were killed, and from eleven 
to fourteen injured. The stone-throwing then ceased or 
nearly ceased, and the troops were soon after relieved by a 
stronger force from Pontefract. 

A commission of inquiry, consisting of Lord Bowen, Sir 
Albert Rollit, and Mr. Haldane, Q.C., were appointed, and 
their report, in which they entirely exonerate Mr. Hartley 
and Captain Barker, was issued in the beginning of last 
month. The most interesting part of that report to lawyers 
is the summary of the law of riot, and of the duty of all 
citizens, including the military, in its suppression. 

By the law of this country every one is bound to aid in 
the suppression of riotous assemblies. Officers and soldiers 
are under no special privileges, and subject to no special 
responsibilities. The degree of force which may be law- 
fully used depends on the nature of the riot. The taking 
of life can only be justified by the necessity for protect- 
ing persons against violent crime, or of dispersing a 
riotous crowd which is dangerous unless dispersed, or in the 
case of persons whose conduct is felonious through dis- 
obedience to the provisions of the Riot Act, and who resist 
the attempt to disperse or apprehend them. The presence of 
a magistrate, although not of legal obligation, is a matter of 
the highest importance, but his absence does not alter the 
duty of the soldier, nor ought it to paralyse his conduct. 
Whether the moment has come for firing depends on the 
necessities of the case. Such firing to be lawful must be 
necessary to stop or prevent serious and violent crime, and it 
must be conducted without recklessness or negligence. The 


Riot Act does not interfere with this. It only makes the failure 
VOL. VI.—NO. 1. D 
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of a crowd to disperse for a whole hour after the proclama- 
tion has been read a felony. It was on these grounds that 
not only Mr. Hartley but Captain Barker was on his trial. 
Although, Mr. Hartley being present, Captain Barker 
required by the Queen’s Regulations and obtained his order 
to fire, this did not relieve him from his common law obliga- 
tions as a citizen, and as an hour had not elapsed from the 
reading of the Riot Act, no defence could be founded on it. 

The Commissioners suggest that the law shall be codified, 
and a leaflet explaining it, distributed to chief constables, 
magistrates, and officers. ‘This would undoubtedly be useful. 

Beyond the legal aspect there are circumstances which 
demand grave consideration. There could have been 
no more unfortunate illustration of the mistake of over- 
confidence. It may well be that in a time of commo- 
tion the requirements of a district exceed the capabilities 
of its own police, but with short preparation assistance 
can be obtained from districts beyond the disturbed area. 
A couple of hundred police, twenty or five-and-twenty 
of them mounted, have on various occasions kept a larger 
and more determined crowd in check in the mining districts 
of Scotland, and not a life has been lost. Nor does it appear 
why cavalry were not procurable. From the ease with which 
the crowd was mastered, it is obvious that had there been a 
squadron of cavalry present, there would have been no 
recourse to fire-arms at all. 

Another point requires equally grave consideration. Two 
of the injured persons were in no way connected with the 
riot, but were in a colliery yard a quarter of a mile distant, 
and that weapons such as those now in the hands of soldiers 
—carrying over three miles—should be the only instruments 
available to quell a civil disturbance seems to call for remedy. 
Notwithstanding the strong military opinion expressed before 
the Commissioners as to the danger of changing the ordinary 
arm for a special purpose, one of the most valuable results of 
the inquiry will be that this matter cannot be overlooked. 

J. B. L. Brrnte, 





EFFECT OF DIVORCE ON PROPERTY. 


RECENT decision of the Second Division of the Court (a) 
has recalled attention to the state of the Scots law upon 
this subject, and to the further question whether that law deals 
justly with the interests secured under marriage-contracts, 
and is expedient from the point of view of the family. The 
authority of the Scots law was rudely questioned only twenty 
years ago, but has now been settled by the judgment of the 
House of Lords in Harvey v. Farquhar.(b) I submit the 
view that this authoritative doctrine is not based on any 
consistent principle, and that the indiscriminate forfeiture of 
settled interests which it enacts does needless violence to 
plain contracts, and is not really beneficial either to spouses 
or to children. 

What then is the Scots law? 

(1.) Where there is no marriage-contract, or where the 
marriage-contract does not discharge the legal rights of the 
spouses, the innocent spouse enters into immediate enjoy- 
ment of his or her legal rights as if the guilty spouse had 
died, and that irrespective of the financial position of the 
parties, the amount of the settled funds, or the arrangements 
made for the custody of the children. For example, the 
lady, who was strangely described by Lord Kinloch as “a 
premature widow, made a widow by her husband’s crime,”(c) 
deprives her husband of one-third of the rents of his heritable 
estate in name of terce, and also of one-half or one-third of 





(a) Webster v. Harvey, 19th July, 1893, 31 Sc.L.R. 13; 20 Rett. 1016. 
(b) Harvey v. Farquhar, 10 M., H.L. 26. 
(c) Johnstone Beattie v. Johnstone, 5 M. 340. 
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his moveable estate in name of jus relict, although he may 
survive the divorce for half-a-century, and may, to use Lord 
Kinloch’s expression, also survive his widow. And so in the 
case of the innocent husband : as it is put in the old case of 
Innerwick, March 1589, where an heiress was divorced for 
adultery : “the courtesy takes place as if she were naturally 
dead ;”—z.e., the husband deprives his wife of the whole 
rents of her heritable estate. This doctrine means the 
alteration of legal rights, and the acceleration of their enjoy- 
ment. 

(2.) The innocent spouse also enters into immediate 
enjoyment of most of the provisions in his or her favour 
contained in the marriage-contract. For example,(a) where 
a father bound himself in his son’s antenuptial contract to 
pay an annuity to his son, whom failing to his son’s wife, on 
the son being divorced for adultery the Court directed the 
annuity to be thenceforward paid to the “ widow.” Again,(d) 
where the contract directed that during the joint lives of the 
spouses, the annual proceeds should be paid to the husband 
for the maintenance of the family, and to the surviving 
spouse on the dissolution of the marriage by death, the 
husband being divorced, the whole annual proceeds were 
paid to the wife during her life. In fact, whether the funds 
are contributed on the husband’s side or on the wife’s side, the 
innocent spouse takes the whole right to income which is 
usually given to the surviving spouse by the ordinary clauses 
of a marriage-contract in Scotland. But this does not extend 
to the husband’s contingent interest in rights which do not © 
emerge to the wife till after divorce, even although such 
rights may have been contemplated at marriage and made 
the subject of stipulation.(c) 

(3.) The guilty spouse forfeits, not only the legal rights 
which would have emerged in the event of survivance of the 
dissolution of the marriage by death, but also most of the 





(a) Johnstone Beattie v. Johnstone, 5 M. 340. 
(6) Harvey v. Farquhar, ut supra. 
(c) Elgin v. Ferguson, 5 8. 243. 
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conventional provisions by marriage-contract. Each of the 
cases just mentioned, of accelerated enjoyment on the part of 
the innocent spouse, implies a corresponding forfeiture on the 
other side. Thus, in the Johnstone Beattie case, the husband 
lost his right to the annuity at least during the wife’s life, 
and in Harvey v. Farquhar the husband lost his right to 
the annual proceeds during the joint lives. So, also, in the 
simple case, where a husband provided an annuity for his 
wife, should she survive him, the annuity was absolutely 
forfeited by the divorce of the wife(a) It would appear, 
however, from Webster v. Harvey and some earlier authori- 
ties there noted, that, as regards the contingent interests of 
the guilty spouse emerging on the death of the innocent 
spouse after divorce, a distinction is taken between funds 
contributed respectively by the two spouses. The con- 
tingent interest of the guilty spouse in funds settled by 
himself or herself is not a “benefit accruing through the 
marriage,”(b) and therefore the guilty spouse enters into or 
resumes enjoyment upon the death of the innocent spouse. 
But the contingent liferent of the guilty spouse surviving 
the innocent spouse in funds settled by the innocent spouse 
is extinguished by divorce, and in the ordinary case passes 
back into the settlor’s estate. The forfeiture does not extend 
to funds which have passed during the marriage from 
the wife to the husband by virtue of the legal assigna- 
tion formerly implied in marriage, although at first sight such 
funds look like “‘ benefits accruing through the marriage ;” 
nor does it extend to interests settled during marriage upon 
the spouses by strangers, because not settled intwitu matri- 
monw, although this rule may not extend to post-nuptial 
settlements by the parents of the spouses, or other parties to 
the ante-nuptial contract. Divorce has no effect on testa- 
mentary dispositions in favour of the spouses,(c) nor does it 





(a) Ritchie v. Ritchie, 1 Rett. 987. 
(b) Stair, i. 4, 20. 
(c) Taylor's Trustees v. Barnett, 20 Rett. 1032. 
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destroy separate or joint powers of division,(a) although it 
may accelerate the exercise of the power by the innocent 
spouse. Perhaps, the oddest effect of divorce is to prevent 
the revocation of a gift made during marriage by the guilty 
to the innocent spouse. (b) 

The Scots Act, 1573, c. 55, provides that, in cases 
of divorce through desertion, the offending party is to 
lose the tocher and donationes propter nuptias. It 
seems to have been assumed that the tocher here 
mentioned was a dos, and no doubt some old forms of 
decree in the Commissary Court. contain declarations about 
dote and tocher, and sums paid or agreed to be paid 
nomine dotis. The Reformation Statute was, of course, not 
dealing with dos in the first technical sense in which that 
term is used in the Regiam Majestatem—viz., the heritable 
right which the man promised to the woman, ad ostiwm 
ecclesie, at the time of betrothal. The second meaning of 
dos in the Regiam Majestatem is secundum leges Romanas ; 
“Td quod cum muliere datur viro quod vulgariter dicitur 
maritagium.” In the Roman law, however, the husband 
never took an absolute interest in the dos, and the Novell 
(117. 8. 2), which Erskine calls the model of the Reforma- 
tion Statute, contains rather an equitable re-arrangement of 
rights than a general doctrine of forfeiture. Its practical 
results, however, resemble those produced by a doctrine of 
forfeiture applied to the stipulations of a modern settlement. 
So far as tocher or dos and donatio antipherna (or ante or 
propter nuptias) mean anything different from funds settled 
by the wife and husband and their friends respectively—e.g., 
as regards cash actually paid or agreed to be paid over with- 
out any trust, the Scots law is contained in the second case 
of Johnstone Beattie,c) where the divorce was held to forfeit 





(a) Macalister, 27 Sc. Jur. 597. 

(b) Murray v. Livingston, M. 328. The gift was a liferent of heritage, but it 
was revoked before decree, though after the commission of adultery. Decree is 
required to forfeit legal rights, Clement, M. 337. 

(c) 6 M. 333. 
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the obligation of the wife’s father to pay the husband £5000, 
and in Justice v. Murray,(a) where the Court refused to 
order repayment of tocher paid in cash. The latter decision 
excited the moral indignation of Lord Ivory,(b) and was 
somewhat lamely supported by the House of Lords in 
Harvey v. Farquhar, on the ground of immixtion with the 
husband’s property. It has been pointed out by a learned 
writer,(c) that if the statute is drawn up on the lines of the 
Roman law, the forfeiture of tocher might be intended to pro- 
vide for the exclusion of the offending wife’s actio rei uxorie. 

The condition of the law just described is certainly 
anomalous. First, as regards legal rights. It creates 
artificial rights of succession. The innocent wife, for 
example, is entitled to immediate access to her jus relicte, 
to which by common law she is entitled only if she survived 
her husband, and if her husband at his death be domiciled in 
Scotland. Again, the fund, subject to jus relictea, can by 
the common law be ascertained only at the husband’s death 
after deduction of debts ; and the extent of the right depends 
upon the question whether children have also survived. 
Accordingly, where children are living at the date of divorce, 
the mother takes only one-third of the moveable estate, 
although the children should afterwards pre-decease their 
father; and the children surviving their father will after- 
wards take one-half, although their mother should still be 
alive. I do not say that this is illogical, but it is a disloca- 
tion of the system of succession. So also, in name of 
courtesy, the innocent husband takes a liferent right in the 
whole heritable estate possessed by his wife at the date of 
divorce, to the effect, it may be, of ousting her from the 
enjoyment of that estate during the whole of her life, although 
the husband is himself wealthy, and is at the same time 
drawing an ample provision from funds contributed by the 
wife under the settlement. 





(a) M. 334. 
(b) Ersk. i. 6, 48. 
(c) Wallace, “ Principles of the Law of Scotland,” iv. c. 15. 
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Next, it can hardly be disputed that the decisions in 
question do extraordinary violence to the language and 
intention of marriage-contracts. In the case of Thom,(a) the 
intention of the wife’s father was clearly to give a joint- 
interest to the spouses while the marriage endured, the 
legal title being in the husband, and the whole interest to 
his daughter, if and when she survived her husband and 
lost his support. Under the decision the husband keeps the 
whole interest after the dissolution of the marriage, even 
though he should enter into a subsequent marriage, and it is 
only on his death that a second survivorship may take place 
under the marriage-contract, and the divorced wife may 
resume enjoyment of her interest. And so, in the first 
Johnstone Beattie case, the forfeiture of the husband’s 
annuity was described by Lord Kinloch as “wise and 
tender,” and justified by Lord President M‘Neill on the 
ground that the annuity had been provided by Mr. Hope 
Johnstone “ with a view to the comfortable maintenance of 
the wife in the event of her being deprived of her husband.” 
But he did not say so; on the contrary, he gave the annuity to 
his son during his life, and it may be assumed that he was 
not indifferent to the ‘comfortable maintenance” of his son 
and grandchildren. That the forfeiture of liferents does 
violence to marriage-contracts is plainly shown by the fact 
that, as has been decided in Webster v. Harvey (Lord 
Young dissenting) and other cases, divorce has no effect on 
the vesting of the settled funds in the children of the 
marriage. Although by the language of the contract this 
event is made to depend upon the death of the surviving 
spouse, the vesting must wait for the death of the divorced 
spouse, if surviving. In fact, Scots’ conveyancers never 
provide for the case of marriage being dissolved by divorce,(b) 
and, as Lord Young has pointed out, on a strict construction 
of many contracts, if the marriage be dissolved by divorce, it 





(a) 14 D. 861. 
(b) See such a clause in English contract of separation, Stone, 3 Sw. and Tr. 372. 
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can never thereafter be dissolved by death, and “this logical 
view would void” (or rather discharge and render inopera- 
tive) “the contract from the date of the divorce.” The 
Court has not adopted this view, but has preferred to alter 
the onerous conventions of parties, and to divert property 
from the purposes for which it was settled. There is 
statutory authority for some portion of this practice in the 
case of divorce through desertion. In the case of divorce 
through adultery, there is no historical authority, except 
possibly the unascertained practice of the pre-Reformation 
Consistorial Courts in cases of nullity and judicial separation. 

Lastly, can the law, as settled in Harvey v. Farquhar, be 
described as truly beneficial to the family? A strong pre- 
sumption to the contrary arises from the faét that what the 
parties to the contract thought best is altered and defeated. 
No doubt, when the home is broken up, a new state of facts 
emerges, to which it may be said that the stipulations of the 
contract were not intended to apply. But how is that 
matter to be dealt with? How can it be justly dealt with, 
unless the Court considers the amount of the provisions 
respectively contributed to the marriage fund, the means and 
social position of the parties apart from settled money, and 
the arrangements actually made (depending on the past con- 
duct of the parties) for the custody, maintenance, and 
education of the children? The contingency of second 
marriage should also be provided for, if not dealt with by the 
first marriage contract. The Scots law of forfeiture is not 
more objectionable than the English common law that 
“nothing which occurs after marriage gives the Court of 
Chancery jurisdiction to alter the rights acquired under a 
settlement made in consideration of the marriage.” (a) 
As Lord Penzance said, in March’s case :(b) “It would be of 
evil example if the Court were to decide that the entire 
fortune of a wealthy married woman was to be reckoned as 





(a) Per Lord Chancellor Campbell in Evans v. Carrington, 2 De G. F. & 
J. 481. 
(6) L.R. 1 P. and M., 440. 
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part of the prospects of an adulterer, or the resources of a 
second home for a guilty woman.” Accordingly, the night 
course seems to have been followed in England when, in the 
Acts establishing the Divorce Court in that country, follow- 
ing the earlier practice under Private Divorce Bills, certain 
powers were given to the Court, when it pronounces decree of 
divorce, of settling unsettled property, and of enquiring into 
the existence of settlements, and of dealing with the settled 
funds for the benefit of the children of the marriage, or of 
their respective parents. The method in which that jurisdic- 
tion has been exercised may be traced in the recent cases 
undernoted ;(@) and the principle of decision, as between 
spouses, is expressed in the following quotation from Sir 
James Hannen: “ Culpable as the conduct of the respondent 
has been, my function is not to punish him for it, but merely 
to prevent, as far as I may think just and practicable, the 
petitioner being damaged in a pecuniary sense by the dissolu- 
tion of the marriage, which that conduct has occasioned.” 
As regards children, it may be still more necessary to free 
their provisions from conditions depending on the survivance 
of a guilty and divorced parent. This jurisdiction is obvi- 
ously difficult and delicate, but it is generally understood to 
have been “wisely and tenderly” administered by the emi- 
nent judges sitting in the English Divorce Court. 


Wit. C. Sirs. 








(a) Wigney, 7 P.D. 177 ; Noel, 10 P.D. 179 ; Ponsonby, 9 P.D. 122; Maudslay, 
2 P.D. 256; Harrison, 12 P.D. 130; Bosville, 13 P.D. 76. 





GUNSHOT WOUNDS—THE MONSON CASE. 


F ges attempt, at this time of day, to throw further 

light on what is called the Ardlamont mystery, must, 
to most minds, seem superfluous. But it may be not 
without interest to discuss, shortly, some points arising on 
the evidence which appeal specially to the surgeon and the 
sportsman. Let me say at once, and most emphatically, 
that, so far from presuming to criticise the verdict, | 
believe that the evidence, as given and interpreted, was so 
contradictory, and its apparent discrepancies so little solved, 
that no other verdict was possible. But of some portions 
of the evidence other interpretations are possible to the 
onlooker than those given in Court; and I suggest these 
solely in the interests of scientific truth, and certainly in no 
unfair or unfriendly spirit to any of the medical witnesses 
examined. 

The case is of such recent date, and excited such universal 
interest, that I need not repeat the story. I propose to take 
up the points of interest as they occur in reading the evi- 
dence; and I refer, in the first place, to the important 
evidence of Mr. Macnaughton, the gunmaker. 

Tine of Fire-—Mr. Macnaughton found on the rowan 
tree, some 6 feet from the ground, the marks of a charge of 
shot having passed through the tree. Guided by the line of 
grooving in these marks, he found corresponding marks in 
the branches of two trees, a beech and a lime, further along 
the dyke. Noting the position which Hambrough’s head 
would have occupied if he had been standing upright on the 
spot where his feet lay when he was found dead, Mr. 
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Macnaughton found on stretching a tape that the head, the 
marks in the rowan, and the marks in the beech and lime 
were in a straight line: from this the inference was drawn 
that part of the charge which killed Hambrough passed 
through the rowan and beech and lime trees. So far, this is 
plain enough; but when he proceeds to contend that the 
gun was necessarily fired from a point along the same line, 
I think the argument of the defence was perfectly legitimate. 
If Hambrough’s head had been straight between the muzzle 
of the gun and the rowan tree, the shot would have been 
deflected from the head, and would not have made the pattern 
on the tree that was found. Assuming Mr. Macnaughton’s 
line of fire to be the true one, I think that no sufficiently 
explicit answer was given to the objection raised by the 
defence. 

Believing (for reasons to be given hereafter) that the 
shot was fired at very close quarters, and at a very particular 
angle to the head, I am of opinion that the charge 
tore through the parts, most of the pellets (say # of them) 
missing the head entirely, while those which struck the 
head were deflected at a very fine angle, and caused the 
pattern on the rowan and other trees to be indefinitely 
altered. In fact, the pattern on the trees was valueless 
in estimating the distance from the tree at which the 
fatal shot was fired, though it may be very good evidence 
to show that the shot passed in a more or less horizontal line 
at the height of a man’s head from the ground through 
these trees. 

There is an alternative explanation which may suit some 
minds better, and which appears to me quite tenable, 
though not so probable as the former. This depends upon 
the supposition that the shot was fired at an angle to 
Macnaughton’s line of fire, the main body of the shot (say #) 
missing the head and going to the left of the rowan tree, and 
the remaining } striking the head and ricochetting in 
Macnaughton’s line of fire on to the rowan and beech trees. 
Hither of these hypotheses appears to satisfy the conditions 
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of the suggested line of fire, as far back as Hambrough’s 
head, and at the same time to account for any amount of 
scatter—a factor which it is quite impossible to calculate 
with precision under such conditions as existed. 

Distance of Muzzle of Gun from Hambrough’s Head.— 
The Crown attempted to prove this from the pattern on the 
rowan, and put down the distance as 9 feet from Ham- 
brough’s head, and 21 from the rowan. But from what has 
been said above, it is evident that a consideration of the 
pellet marks on the trees gives no certain indication of 
the distance from which the shot was fired. This must be 
gathered exclusively from a consideration of the wound, 
taken in conjunction with the evidence as to the spread of 
shot at various distances. Upon this latter point prosecution 
and defence were practically unanimous, and for my purpose 
I may as well select as a fair example of the rest the results 
obtained by Mr. André and Mr. Macnaughton. The wound, 
it is admitted, was made by a charge of No. 5 shot from 
a 12-bore breech-loader, the powder used being amberite. 
With these conditions Mr. André finds that,— 


At 1 foot there is a spread of # to £ of an inch—edge of wound smooth. 
» 2 feet  ,, wn tele edge getting ragged. 
» Ofeet ,, » Idtol? ,, edge ragged. 


At about 43 to 5 feet separate pellet marks begin to be seen 
round central hole. Macnaughton makes this last measure- 
ment about 6 feet instead of 5, and further states that at 
9 feet there is “more scattering, pattern extending 1 inch 
all round central hole.” At 12 feet there is an open pattern, 
and as a rule little or no hole in the centre. 

I shall have occasion to examine more critically the exact 
nature of the wound at a later stage; it is sufficient at 
present to say that both sides agreed, first, that the direction 
of the wound was oblique or grazing from behind forwards ; 
second, that at the point of entrance behind, the bevelled 
edges were somewhat ragged, but that there were no scattered 
pellets to be found in the skin around, or in the collar of the 
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coat ; third, that there was no singeing of hair or any notice- 
able discoloration of skin. ‘lake the last point first :— 

Singeing, Scorching, Discoloration.—The evidence on 
both sides proved conclusively that with amberite powder 
there is no singeing of hair whatever at any distance, even 
at 6 inches. Discoloration of the skin (or rather of a piece 
of white cardboard) was by no means always perceptible at 
the closest ranges, but it invariably ceased entirely at 3 feet. 
About scorching or burning of the skin, evidenced by a 
whitish or yellowish staining of the skin, not removable by 
washing, and probably followed (if the patient lived long 
enough) by a reactionary redness or vesication, there was no 
reliable evidence. Engraining of the powder (which is so use- 
ful a point in the case of black powder) was not noticed with 
amberite, but with a similar nitro-compound, Schultze, was 
noted up to three feet. (It would be interesting to investigate 
this point further, for though the engraining of some of these 
nitro-compounds is not very visible, the particles being of a 
yellowish white colour, something like that of the skin, it is 
conceivable that in the case of wounds inflicted at close 
quarters the grains of powder might be discovered in the 
skin post-mortem by careful chemical or microscopic examina- 
tion.) Any one who has shot in the eye of a strong wind 
with Schultze or E.C. powder, will probably realise to his 
cost that these powders are not all converted into gas, for 
some particles fly back and get into the eye, causing very 
severe smarting and subsequent congestion at the spot. We 
may discard, then, as unreliable any conclusions that might 
be drawn from the evidence with regard to these points. 
Singeing would not be there at any rate; and discoloration 
by the powder, probably slight, if present at all, would not 
show on the surface of the hairy scalp. Besides this, the fact 
of blood being round the wound during Dr. Macmillan’s first 
examination, and the second fact, that of his washing the 
wound at Ardlamont, would make it still less likely that 
discoloration should be visible at the examination of the 
body twenty-five days after death. 
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Getting no assistance from this point, we are practically 
thrown back to consider the effect of the pellets on the skin 
at the wound of entrance, in order to judge the distance at 
which the shot was fired. By far the strongest point urged 
against the Crown’s contention was the proof adduced by the 
Crown witnesses themselves that at 9 feet there would be 
every expectation of finding scattered pellets round the 
margin of the wound. In computing the distance, then, we 
must, if we accept the experiments performed by both sides, 
reduce the number of feet from 9 to at most 5 or 6, at 
which distance there is no scattering—but, of course, the shot 
may have been fired much closer. 

Several witnesses for the prosecution stated it as their 
opinion that if the shot had been fired at 2 or 3 feet, 
the skull would have been smashed to “smithereens.” 
This is perfectly true if the whole charge strike the 
head (cf. infra) But where as in the present case 
only the edge (say, 4) strikes the head, while the injury 
will vary with the distance at which the shot is fired, 
the question whether there is much smashing, or little, 
or none at all, depends essentially upon the angle at 
which the shot strikes the skull. If proof were required 
of this, it is most abundantly forthcoming in the case 
of the witness Colonel Tillard, who accidently shot him- 
self at close quarters, with the result of stripping off the 
pericranium from his skull at identically the same situation, 
and without smashing his skull at all. A similar case is 
within my own experience, where a glancing shot striking the 
bone at a few inches’ distance, stripped off the periosteum 
without injuring the bone in the least, except by grooving it 
slightly. In other cases I have seen a large bone smashed 
into fragments by a similar shot striking it square. Have we 
not read in books on medical jurisprudence of the well- 
known case of the soldier whose cap during an engagement 
was picked up with a good deal of his hair in it? He had 
been literally shaved by a half-spent and ricochetting cannon 
ball, and was none the worse ! 
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There is no evidence, so far as we have gone, to prove 
the inside limit of distance: but we have the width of 
the wound at its middle given as 1} inches. This width, 
I agree with Dr. Hay, was probably increased from about 
1 inch to 13 inches by retraction of the skin, such as 
always happens in wounds of the scalp. Taking, then, 
the width of the middle of the wound (ze, the point 
where the edge of the body of pellets bit most deeply into 
the head) at 1 inch, that indicates that the diameter of the 
circle of shot was, at any rate, 1 inch when it passed this 
point, and very likely more; for I do not believe that more 
than a third or a quarter of the charge struck the head. 
Therefore, we now have an approximate inside limit. It 
cannot have been less than about 14 feet, and we have seen 
that it cannot be more than 5 or, at the most, 6 feet; but 
between these limits it may have been anywhere—say, at 
a guess, 3 or 4 feet. There was only one of the medical 
witnesses for the prosecution examined on this point —viz., 
Dr. Bell, who thought this possible. 

It may be worthy of note here that though the spread of 
shot occurs pretty regularly in accordance with the rules 
given by the experts in this trial, on very rare occasions the 
charge flies in a compact mass for a considerable distance. 
In Taylor’s book on medical jurisprudence such an event is 
noted as having happened to Lachése while firing at a paper 
target at some 60 yards, the pellets entering like a bullet. 
I myself have completely bisected a white hare with a 
charge of No. 5 shot in an ordinary cartridge, with black 
powder, at a paced distance of 34 yards. And in an old 
country house in Sussex I have seen in a glass case a 
stuffed pheasant, which with a charge of No. 6 shot out ofa 
12-bore muzzleloader, at some 25 yards (like the ‘ Gallia” 
of our youth), “divisa est in partes tres,” or, as the Irish 
student translated it: “halved into three quarters.” It 
is a well-established and curious fact that shot flies 
closer on a damp day. This fact is well-known to 
gunmakers, who, if they want to get a good pattern 
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out of a gun, will preferably shoot it on a damp or misty 


day. 

The blood-stained wad found near the head does not help 
much-on the question of distance of shot. While the light 
compact wad which lies over the shot will sometimes fly 20 
yards or more, the porous thick wad (and it was this that was 
found) which lies between the powder and shot, is said by 
Mr. André not to go more than about 9 feet. It was found 
exactly where we should have expected to find it —ze., 
between the body and the dyke; but a little nearer than 
the rowan tree. In other words, being a lighter body, it 
flew off at a greater angle from the head than the shot did. 
Many fatal accidents have been reported from wounds with 
wads, the public not being generally aware what serious 
effects they have at close quarters. [1 myself witnessed 
many years ago in the course of a “ burgling” charade in 
a country house, a statuette smashed to pieces and a deep 
hole knocked in the plaster behind it by a couple of wads 
discharged by the burgled paterfamilias, fortunately, a foot 
or so above the head of the enterprising burglar. 

I now pass on to the consideration of some points in the 
report of the post-mortem examination made at Ventnor 
twenty-five days after death. 

The Cause of Death.— The report says: “We are 
of opinion that deceased died from shock, the result of 
gunshot injury of the skull and brain, and from subsequent 
loss of blood.” The death was frequently referred to in the 
course of the trial as being due to hemorrhage. Now, 
with all deference, I would submit that the appearances at 
the post-mortem, while strongly suggestive of death from 
hemorrhage, were not necessarily conclusive evidence to that 
effect—and this is borne out, to some extent, by the evidence 
given at the trial. 

The injury to the skull and brain, exclusive of the bleed- 
ing, was amply sufficient to cause instant death. Of course 
every surgeon of experience knows of cases of severe injury 


to the skull (and even to the base of the skull, where most 
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danger lurks, as there lie the parts of the brain essential to 
life) where the patient has not only lived many days, but has 
presented comparatively slight symptoms at first. It is hardly 
necessary, in order to prove this, to cite the celebrated case 
where an iron rod, some three feet long, was driven by a 
charge of powder right through the upper part of a miner's 
skull and brain, after which he lived for some twenty years, 
little the worse for the accident. His skull is now in a 
museum, and its presence there emphasises the fact that 
while such a thing can happen, it is a striking exception to 
the general rule. No; on considering the great violence 
applied to the lower part of Hambrough’s skull, sufficient to 
split up the dense petrous bone and to fissure the skull in 
several directions, one would be extremely surprised to hear 
that such a shock could be tolerated for an instant con- 
sistently with life by the very sensitive base of the brain, 
which lay in close apposition to the injury to the skull. 

I am of opinion, then, that while it is possible that the 
body may have moved convulsively for a few seconds, it is 
much more likely that death was absolutely instantaneous, 
caused by shock to the important centres at the base of the 
brain; and that, consequently, any hemorrhage that took 
place was post-mortem. Not only is it a well-established 
fact that if a large vein is opened it may bleed profusely and 
for several hours after death (thus forming an exception to 
the general rule of post-mortem bleeding), but there is a mass 
of evidence to prove the point in this case. All the witnesses 
who saw the body, either in the wood. or in the house, 
deponed that blood was oozing from the wound when they 
examined it—this even applies to Dr. Macmillan, who did 
not see the body until about four hours after death. 

Evidence was led to the effect that the amount of blood 
under Hambrough’s head, as he lay in the wood, was only 
about a kitchen-bowlful. Now, it is a well-known fact, that 
the lay observer invariably overstates rather than understates 
the amount of blood lost on such occasions, and even if we 
admit that a kitchen-bowlful were lost, it is known to 
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medical jurists that in the healthy adult five to eight pints 
of blood is the quantity required to cause death from 
hemorrhage. The hole in which the blood lay would not 
have held a pint; and as the blood was oozing slowly 
from the vein it would clot almost immediately, and not 
soak to any extent into the ground or be washed away. It 
was also proved that a large quantity of blood escaped 
from the head in the transit to the house, and was spilt 
about the cart, and rug, and room where the body was laid, 
&e. Again, it was urged with perfect propriety by Dr. Hay 
that putrefactive changes would account considerably for the 
apparent bloodlessness of the body at the post-mortem exami- 
nation. Putting these factors together, then, I arrive at 
the conclusion that Hambrough did not die from hemorr- 
hage. If he had, there would have been much more blood to 
be seen in the wood than there was. 

It will now be necessary to discuss the nature of the 
wound in the light of the post-mortem examination and the 
photographs then taken. An exact idea on this subject is 
of the first importance, for I submit that it establishes 
without possibility of doubt the exact line of fire from gun 
to head. 

It was admitted on both sides that the wound, which was 
35 inches long, was inflicted from behind ; the direction was 
almost horizontal, the wound tending slightly upwards from 
behind forwards; it was more or less triangular, with its 
apex, or point of entrance, about an inch wide behind, with a 
bevelled edge (starting in the soft parts, as Dr. Littlejohn 
deponed, a-quarter of an inch in front of the occipital pro- 
tuberance) passing forwards and biting more deeply into the 
outline of the convexity of the skull presented to the line 
of fire ; it became both wider (14 inches) towards the middle, 
and penetrated through the scalp at this point and struck 
the skull at about 1 or 14 inches from the occipital protuber- 
ance, smashing the skull considerably ; it then widened still 
further as it went forward to the extent of 2} inches, this 
part of the wound being lacerated and doubtless caused by 
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the detached pieces of bone flying forward. There was in 
addition at the same level a wound of the ear, consisting in 
the removal of a piece about the size of a florin cut in half 
from the middle of its flap, leaving the upper part and lobe 
at the bottom uninjured. 

Now, a consideration of the above points, coupled with a 
careful inspection of the back of the human head, must lead 
to the conclusion that the shot was fired, not only from the 
rear, but from the left rear; and this, it must be observed, 
is in relation, not necessarily to the body, but to a vertical 
antero-posterior line drawn through the middle of the head. 
If this is once admitted, all photographs, or other suggestions 
tending to show that Hambrough shot himself with his gun 
in his right hand, fall at once to the ground. It is a physical 
impossibility for a man with his gun in his right hand to put 
the muzzle in the proper position to cause such a wound, 
unless, indeed, the elbow is flexed and the muzzle of the gun 
put close up behind the head, the stock being away to the 
left side. But we have already shown above by the width 
of the wound in its middle that the shot could not have been 
fired at less than 14 feet: therefore this exception may be 
discarded. 

It is evident that a close shot, fired from any position but 
the left rear, would, if it struck the head first as in Ham- 
brough’s case, at half-an-inch in front of the occipital protu- 
berance, pass directly inwards and blow the skull to pieces, 
or at least perforate it and smash up the brain (unless, indeed, 
it passed away obliquely to the left of the head—a condition 
of things we are not considering). This direction of the fatal 
discharge is also important in connection with the position of 
the body, which was found lying on its back. If the deceased 
were walking forward towards the rowan tree, and twisted 
quickly to the left on his right foot at the moment, the effect 
of the discharge actually received would be to “slew” him 
round and make him fall upon his back. If, however, he fell 
without turning, but with his left arm beneath him, the natural 
thing would be for anyone to pull upon that arm, and the 
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body would turn round upon its own axis on the same spot. 
This is familiar to surgeons. 

It is necessary to say that the occipital protuberance is 
not the part of the head which strikes the ground when a 
person falls back. It is impossible in a normal head for 
this to happen. This statement is not made in a spirit of 
captious criticism. The occipital protuberance is in reality 
from 1 to 14 inches below the prominence which would strike 
the ground. 

Mr. André, one of the witnesses for the defence, said he 
could not conceive the wound being caused accidentally, 
unless the gun fell or was thrown out of Hambrough’s hand 
and he was shot on the ground in the act of holding back 
his head to avoid a blow on the face from the ground. This 
does not seem the most plausible of the accident theories. 
If the gun were carried on the “trail,” it would have a 
much shorter distance to fall than the body, and it would 
have struck the ground and gone off before the body reached 
the ground, and in any case the gun would probably have 
fallen under Hambrough or in front of him, and not behind 
him at the left rear. If, on the other hand, we suppose the 
gun was carried by the muzzle over the shoulder, he then is 
supposed to fall forward, and the gun falling on the ground or 
being thrown out of his hand behind him, shoots him from the 
back. With regard to the possibility of a man throwing his gun 
from him in the act of falling, it might be of great importance 
in a case to be able to establish such a fact. I remember 
seeing a man fall while shooting on the Norfolk marshes. 
He put his foot into a hole and pitched forwards, pulling 
spasmodically at the butt of the gun which was over his 
shoulder, with the effect that the gun flew forward some ten 
yards in front of him, turning a complete somersault in its 
course, and going off when it struck the ground. If he had 
been shot at ten yards, the writer might have been put in an 
awkward position! as it was, no one was hit. Of course, one 
of the advantages of hammerless over hammered guns is, that 
there is no chance of a hammerless gun going off if it falls (or 
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anything falls on it) from anything knocking the hammers 
down ; but it may be of interest medico-legally, as well as 
from the sportsman’s point of view, to state that I have 
seen a dog shot through the back by his owner, who tapped 
him lightly on the back with the muzzle of his gun (a new 
and expensive hammerless gun by one of the first makers in 
the country); a warning to some shooters who are too apt to 
use their guns to beat whin bushes, &c., for game. 

I must confess to being a little puzzled at first sight to 
explain the peculiar “bite” taken out of the ear. This 
apparent difficulty is solved at once when one recognises the 
true line of fire from the left rear. As to what caused the 
wound in the ear, while we think it almost certain that it 
was the edge of the charge itself, it may possibly have been 
the wad, or even loose pieces of bone. 

Mr. André said it was possible for a whole charge to hit 
the head at the back of the ear and then ricochet off. Let 
us analyse this opinion. To clear the ground, let us say, in 
primis, that it seems absolutely certain that the whole 
charge did not hit Hambrough’s head. To produce that 
result, the gun must be placed so as to aim at a point in the 
head which is removed from the outline of the edge of the 
head (as presented to the line of fire) by a distance equal to 
half the diameter of the spread of pellets at any given 
distance. 

At what distance shall we apply this test? It is self- 
evident that, at a comparatively long distance, where the 


spread is, for instance, 10 inches, you would have practically » 


to shoot at the middle of the head, or, in other words, 5 inches 
from the outline of the edge of the head as presented to the 
line of fire, in order to fulfil the conditions. It will hardly 
be contended that the central part of the charge, striking the 
head full in the centre of its convexity, would ricochet off. 
A few of the outside shot striking the surface of the skull 
obliquely might do so; the mass of the shot towards the 
centre of the charge would perforate the bone or stick in it. 
But it may be said, this is not a fair distance to judge 
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from. Then, bring it down to 2 or 3 feet, and then apply the 
same rules rigidly. The result then will be, as was proved 
beyond cavil in court, that the head will be smashed to 
pieces, a large hole ploughed through the skull, and pellets 
found in the brain, which will be considerably injured. But 
this is not what we understand by the “whole charge 
ricochetting off the surface of the skull.” 

Further, if from any angle an attempt had been made to 
imitate a wound in the same direction as Hambrough’s by 
shooting more directly upon the skull, and trusting to 
deflection to carry the shot away forwards, if it had all 
gone forwards (which is impossible as I have proved) it would 
inevitably have carried away the whole ear, and made a flesh 
wound absolutely different from what was found. 

This leads me to consider the opinion expressed that 
the piece of the petrous bone found on the grass most 
probably was shaken out of the wound while Hambrough 
was being moved. There is, however, nothing extra- 
ordinary in the idea, when from intense external force 
applied to its base, the petrous bone was split up into frag- 
ments, and a hole made in the skull for their escape, that 
one of these fragments should shoot out of the wound, 
somewhat in the same manner chips of hard wood are 
apt to fly in the face when one is chopping down a tree with 
an axe. 

It was suggested that another piece of bone found on 
the grass near the head might have dropped out of the 
wound as Hambrough was carried from the ditch—and, 
further, that it acted as a plug, and thus accounted for 
the fact that no hemorrhage took place in the ditch, or 
on the way from the ditch to where Hambrough was found. 
Now, I have seen many cases of compound depressed 
fracture of the skull where a piece of bone has acted as a plug 
and prevented hemorrhage from the vessels of the biain,— 
but in every single instance such a piece of bone has been 
depressed below the general level of the skull, and has 
been firmly held in position by a surrounding firm edge 
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of uninjured bone. No surgeon would for a moment 
suppose that under any other circumstances would such 
a piece of bone be likely to act as an efficient plug. 
We thus seem to be on the horns of a dilemma. Either 
the bone was firmly fixed and stopped the hemorrhage, in 
which case it certainly could not have been shaken out, but 
would have required a surgical operation to remove it; or 
else it was loose enough to tumble out, in which case it could 
not possibly have stopped the bleeding. 

With regard to the four shot that were found in the brain, 
I disagree entirely with the opinion expressed by one witness 
that they were necessarily pellets on the outside of the charge 
which found their way into the brain, because they were 
travelling with less force than the rest of the charge which 
passed onwards. All pellets in the charge travel with 
enormous force at such close quarters. 

It must be borne in mind that at close ranges, at 
any rate, a charge of shot does not travel as a flat circle, 
nor even exactly in the form of a sphere, but as a 
cylinder. This can easily be proved by firing a charge at 
the edge of a quickly circulating target, when the pattern 
will be found to be a long stripe, not a circle. So we pre- 
sume that the front pellets in the charge smashed the skull, 
and some of the later pellets, following on in the same track, 
found the bone already smashed, and in a condition to deflect 
them into the brain; or quite possibly some of the front 
pellets by their impact on the bone were momentarily 


arrested, while the later pellets following in their track struck - 


against them, and were so deflected in various directions. 
Any one who has had considerable experience of guns 
must be well aware of the extraordinary course that pellets 
will take when they strike a hard body, flying occasionally, 
for instance, at no less than a right angle from even such a 
thing as the beak, leg, or wing bone of a bird, such as 
partridge or grouse. In the case of a medical student who 
accidentally shot himself at very close quarters through the 
large muscle on the outside of the shoulder joint, the charge 
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passing in on the anterior aspect of the arm, and tearing a 
complete tunnel through the flesh just outside the upper end 
of the humerus or arm bone, I removed a large number 
of shot from the back of the shoulder joint, which must 
have, so to speak, curled round the bone, and must have 
been deflected inwards by the skin and soft parts, to get into 
that position. One learns that it is impossible to define 
certainly the course pellets will take when they strike an 
irregular surface obliquely. 

It is quite evident from a consideration of the whole 
evidence in the case that the time has come for a new edition 
of chapter fifty of Taylor’s “ Medical Jurisprudence,” and, 
indeed, for a more thorough examination of the whole subject 
of gunshot wounds by medical jurists. 

J. M. Correriqt. 














THE VALUE OF THE SHARE CERTIFICATE. 


N almost every department of experience circumstances 
occasionally occur which teach us how very defective 
our knowledge really is of what we regard as the most 
familiar persons, facts, or things. The man we meet every 
day, the mechanical or physical agent in constant use by 
us, the legal maxims most frequently appealed to, the 
business documents most commonly in our hands are just 
those of whose real qualities and value we often have the 
most inadequate conception. Familiarity, where it does 
not breed the proverbial contempt, breeds a certain easy- 
going assumption of thorough and intimate knowledge, from 
which one is only occasionally awakened. Of the truth of 
this in the sphere of commercial law an illustration is furnished 
by two recent decisions arising out of practically the same 
subject-matter ; one of which has for the first time authorita- 
tively defined the meaning of a daily incident of commercial 
practice, while the other has materially broadened the 
judicial recognition of the value of one of the documents 
most familiarly in use in the financial world. 

Even before the era of the Companies Acts, as we now 
understand them, the share certificate had gained for itself a 
place as evidence of the possession of shares in corporations 
to which the provisions of the Companies Clauses Acts 
applied. But it is from the passing of the Companies 
Act of 1862 and the consequent elevation, or degradation 
perhaps, of the joint-stock company to the rank of a popular 
institution that we must date the common use of the share 
certificate. For these last thirty years, however, everybody 
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who has had any connection with such companies has been 
familiar with the little scrip document which certifies that A B 
is fortunate enough to be the registered owner of so many 
shares identified by their numbers in the L.Y. Company 
Ltd., or some other equally flourishing and eligible concern. 
Almost equally within the range of every-day experience is 
the practice—compulsory by the rules of many Stock 
Exchanges—of “certification” of transfers of shares by an 
official either of the company concerned or of the Exchange, 
by a docquet setting forth the deposit of the transferor’s title 
in the shape of share certificates. And yet it was only quite 
recently that the precise meaning of this “certification ” was 
made the subject of judicial consideration, and that its legal 
effect was authoritatively decided in the case of Bishop v. 
The Balkis Consolidated Copper Coy.(a) Even more recently, 
but on a dispute also arising out of the liquidation of the 
Balkis Company, the question of the value of the share 
certificate proper, came under consideration in the case of 
Tomkinson v. The Balkis Coy.,(b) which was carried through 
the Court of Appeal to the House of Lords, and the judgment 
in which, if it cannot be said exhaustively to determine all 
possible questions as to the legal effect of the certificate, 
certainly so far as it does go, sets the judicial recognition of 
its value on a broader and firmer basis, on lines which commend 
themselves as likely to tend to the security of the public. 
The statutory provisions in the Companies Acts 1862 to 
1890 as to Share Certificates are of the most meagre 
description. By section 31 of the leading Act(c) it is enacted 
that: “‘ A Certificate under the Common Seal of the Company 
specifying the Shares or Stock held by any member of a 
Company shall be primd facie evidence of the title of the 
member to the Share or Shares or Stock therein specified ;” 
and this is the only provision which is of general application. 
For, although under the Companies Clauses Acts(d) the issue 





(a) 25 Q.B.D. 512. (b) L.R. [1891] 2 Q.B. 614 ; [1893] A.C. 396. 
(c) 25 & 26 Vict. c. 89. (d) Cf. 8 & 9 Vict. c. 16, § 12. 








60 THE JURIDICAL REVIEW. 


of share certificates may be enforced on payment of a small 
fee by members of corporations to which these Acts apply, such 
issue is not compulsory by the terms of any of the Companies 
Acts, 1862 to 1890. All companies, indeed which by not 
registering articles are bound by the model Articles in Table 
A are thereby required(q@) to issue to members requiring them 
share certificateson payment of a prescribed fee; but the matter 
is one which every company may in its option determine for 
itself when framing its articles. Practically, however, the 
regulations of the various Stock Exchanges as to transfer of 
shares are such that the issue of share certificates is almost 
essential for a company which desires its shares to be freely 
marketable. The effect of the power of issuing such certificates 
is to give shareholders an opportunity of more easily dealing 
with their shares in the market, and to afford facilities 
to them of selling their shares by at once showing a 
marketable title, and the effect of this facility is to 
make the shares of greater value. The power of giving 
them is therefore for the benefit of the company in general.(b) 
At the same time it must be borne in mind that it 
is res mere facultates—a power the exercise of which may be 
made compulsory or may be excluded according to the articles. 
One who holds shares, and does not intend to part with them, 
very often does not get a certificate at all; (c) and in such cases, 
apart from the inconvenience in transfer caused in the absence 
of certificates by Stock Exchange regulations, there is nothing 
to prevent the transfer of the legal title to the shares from 
one owner to another without any certificate. In the case, 
therefore, of companies, the personnel of which is not intended 
to change much, the absence of provisions for compulsory 
issue, or even the insertion of directions against issue of 
certificates, is not likely to be productive of any incon- 
venience. 





(a) 25 & 26 Vict. c. 89. Schedule A (2) and (3). 

(b) Per Cockburn, C.J., in in re Bahia v. San Francisco Railway Coy., 3 Q.B. 
584, and 595. 

(c) See per Kay, L.J., in L.R. (1891) 2 Q.B. 622. 
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So much for the very fragmentary statutory regulations 
as to the issue of the share certificate, which has come to be 
in such common use. The further and very important ques- 
tion of the value of the document to its holder when issued 
is one on which very little light is shed by the statutes. To 
arrive at the answer we must turn to a series of decisions 
extending over a period of about a quarter of a century. 

Before proceeding to examine the cases, there is, however, 
one deduction of a negative kind as to the value of the cer- 
tificate which may be stated, upon which, although there is no 
direct authority either statutory or by way of decision, there 
seems to be a general consensus of opinion among writers of 
authority on the subject ef Company Law. It is that, just 
as on the one hand a share certificate is not an essential to 
the transfer of shares, so on the other hand such a certificate 
is not a document of title to the shares so as to render the 
property in them transferable by endorsation or delivery of 
it. There is direct decision to this effect in the analogous 
case of certificates issued under the Companies Clauses Act.(@) 
The Companies Act of 1867, moreover, provides for the issue 
of share warrants, transferable by delivery; and there 
seems to be a general concurrence in regarding this as one 
of the instances in which expressio wnius exclusio est 
alterius.(b) 

As has been shown, the share certificate is bythe Act of 1862 
declared to be prima facie evidence of the title of the member 
to the shares specified therein. But if this were to amount 
only to a declaration that so long as undisputed it should be 
evidence of his title, it would obviously be of little value. Nor 
would it have increased its practical utility had its effect been 
merely to make the certificate evidence as against the holder 
of his title to what he offered to sell, for any benefit this could 
give existed independently of the certificate. If the certifi- 
cate was to have any practical value to one buying on the 





(a) M‘Ewen v. West London Wharves Company, 6 Ch. 655. 
(b) See Buckley, p. 457, and cases cited. 
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faith of it, it was obviously necessary that it should not 
only be prima facie evidence of title, but also that it should, 
as against the company signing it, be an absolute representa- 
tion as to title, the truth of which they should be barred 
from denying. 

This view was first judicially approved in Jn re Bahia v. 
San Francisco Railway Company.(a) In this case a certain 
Miss Trittin deposited her share certificates with a stock- 
broker in March, 1866. Some time thereafter these shares 
were transferred, by a transfer which turned out to be forged, 
to two gentlemen, Stocken and Goldener, who took it in good 
faith. The transfer and certificate being sent to the com- 
pany, the secretary sent the usual letter of enquiry to Miss 
Trittin and received no reply. Certificates were accordingly 
issued to the purchasers, who some time after sold the shares 
and gave transfers to the purchasers, who were registered and 
received certificates. Miss Trittin afterwards applied for and 
obtained rectification of the register, whereupon the last 
purchasers sued the company for the value of the shares as at 
the date of refusal to register them as owners. ‘lhe purpose 
of issuing a share certificate was explained by Chief-Justice 
Cockburn in the sense already indicated, and the Court held 
that in issuing the certificate to Stocken and Goldener the com- 
pany must have had in view its being used to facilitate the 
sale of the shares, and that the purchasers having been thereby 
induced to rely on the title of the transferrors, the company 
was estopped from denying their title, and so were liable in 
damages to the transferees for refusing to register them. It 
is to be observed that the liability was in respect of the issue 
of the certificate not to the plaintiffs, but to their authors ; 
further, that in this case there was no question of the com- 
pany having it in their power to issue other shares if 
necessary. 

The principle on which this and all the succeeding cases 
have been decided is that of estoppel, which, although 
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unfamiliar under this name to Scots lawyers, is in the form 
of personal exception quite well known to our law, amounting 
as it does simply to this, in the words of Cockburn, C.J., that 
if one makes a representation with the intention that it shall 
be acted upon by another, and the other does act upon it, 
the party making the representation will be estopped from 
denying the truth of what he represents to be the fact. 

In Hart v. Frontino, &c., Gold Mining Company(a) the 
Court of Exchequer in 1870 gave effect to the same principle. 
Here, however, the estoppel which gave rise to the claim of 
damages was founded on the issue to the plaintiff himself of 
a certificate, on the faith of which he repaid to his author 
calls on shares, in respect of which his name was afterwards 
removed from the register, they having been transferred by 
a previous owner to another whose name was substituted. 

In the next case, Sem v. The Anglo-American Telegraph 
Company,(b) in which the question arose, the claim was also 
based on a certificate issued, practically, to the plaintiff, but 
the company got off scot-free. There one Burge, who was 
the buyer of stock, received a transfer purporting to be by 
Coates, who was registered owner of stock to the amount 
purchased, but really forged by his clerk. The stock was 
transferred to one Ingelow as trustee for a bank from which 
Burge borrowed money, and to him a certificate was issued. 
The advances having been repaid, Ingelow became trustee for 
Burge himself. The company, having discovered the forgery, 
refused to recognise Ingelow as owner of the shares, and 
action was taken by him and Burge to compel the com- 
pany to recognise their title. This failed, the Court of 
Appeal holding, first, that Burge, who was really the party 
concerned, had not altered his position on the faith of the 
representation contained in the certificate ; and, second, that 
even if he had, he had, by producing to the company a forged 
transfer, induced the company to insert the name of his own 
nominee as proprietor of the shares—the objection being one 
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which it was at least as much within his power to discover 
as in that of the company. It was, however, intimated that 
if Ingelow had been still holding for the bank the company 
would have been estopped, and it was indicated that a similar 
result might have followed had there been anything to show 
that Burge had been so “ put to rest” by the certificate as 
to allow his position for making good his remedy against his 
transferror to become altered for the worse. 

In Shaw v. The Port Philip Company,(a) the Company 
was held to be estopped from denying, to a purchaser relying 
on it, the truth of the certificate, even where this was forged 
by the secretary, but some doubt was cast on this decision 
by the subsequent case of the British Mutual Banking Co. 
v. Charnwood, &c., Railway Co.,(b) and by an American 
decision in Zhe Mechanics’ Bank v. The New York, de. 
Railway Co.,(c) which showed a tendency to regard such 
a forgery as a fraudulent act of an agent which could not 
bind his principal. 

So far all the cases had turned on the estoppel of the 
Company to deny the ¢ztle to shares contained in the 
certificate. But, in 1878, in Brockenshaw v. Nicolls,(d) the 
question was raised of the value of the certificate as evidence 
not merely of the title to, but of the condition of the shares. 
Here G., the vendor of a mill, took in part payment certain 
shares said to be ‘‘ fully paid shares,” but in respect of which 
no contract had been filed with the Registrar. G. was 
buying other land from B., who had acquired it from N. N. 
was paid his price and had also transferred to his name 200 
of the shares which he held as trustee for B., in whose name 
the certificate was issued. The company claimed payment 
from N. of the amount unpaid in cash on the shares, which 
claim N. resisted. The case was tried as if involving the 
rights of B. The Court held that the company having 
issued a certificate to G. describing the shares as possessing 
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the quality of fully paid up shares, with which G. could go 
into the market and induce others to take them as such, 
were estopped from denying to his transferee, B., that they 
were paid up. As Lord Hatherley puts it, “he was entitled 
to say: ‘I must be taken to hold shares in your company 
as to which I am under no responsibility, because you 
inform me, by your receipt itself, that you are perfectly 
satisfied that the shares have been fully paid.’” It is to be 
observed that it only incidentally appears in the report that 
it was in respect of the certificate issued to G. and not 
of that given to B. himself that the company was held 
estopped. But in a later case known as Rowland’s case,(a) 
the Court of Appeal held that where a party had been 
allotted fully paid shares as assignee from one who had 
merely agreed to accept an allotment, the company was not, 
where no contract had been registered, estopped from claim- 
ing payment in respect of a certificate issued to the assignee. 

So far all the cases in which the company had _ been 
successfully bound by the certificate, had been cases in which 
the shares had either been purchased, or in which money had 
been expended by the claimant on the shares on the faith of 
its accuracy. So the matter rested until in connection with 
the Balkis Consolidated Copper Co. Limited, the question of 
the efficacy both of “certification” and of the share certifi- 
cate came before the Courts. 

The former question came up first. In Bishop v. The 
Balkis Co.(b) the plaintiff had bought some shares, and on 
the usual “certification” required in accordance with the 
rules of the Stock Exchange being marked on the transfer 
on behalf of the company, he paid the price and accepted 
the transfer. The company subsequently discovered that a 
transfer to his author was not genuine, and refused to register 
him. The plaintiff thereupon brought an action, contending 
that in respect of the “certification” the company was 
estopped from denying his title, and was liable in damages 
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for so doing. The Court, however, distinguished between a 
“certification” and a certificate, holding that the former 
amounted merely to “a representation that documents had 
been lodged apparently in order,and showing primd facie that 
the transferor was entitled to the shares—z.e., either what 
purported to be a certificate that he was registered owner, or 
what purported to be a certificate that some one else was 
registered owner, connected by what purported to be valid 
transfers from such owner to him.” The Court held that 
this involved no warranty of the transferor’s title, and in 
particular did not estop the company from impugning his 
transfer on the ground of the invalidity of a transfer to 
him. 

The other case, Tomkinson v. The Balkis Co.,(a) is of 
special interest, inasmuch as it brought the whole question 
of the value of the share certificate before the House of Lords 
under circumstances favourable for its full consideration and 
with all the light cast upon it by previous decisions. Here a 
man named Powter, the owner of numbered shares in a joint- 
stock company, transferred them to persons who were 
registered in the company’s books as proprietors. Powter 
afterwards fraudulently transferred them for value to the 
plaintiff, who sent the transfer to the company, und received 
from them a certificate under their common seal, stating that 
he was the owner of the shares. Tomkinson acting in bond fide 
on the faith of the certificate, sold the shares on the instruc- 
tions of Powter, for whose debts they were pledged to him. 
He received £426, 17s. 6d., out of which he repaid his firm . 
£198, 14s. 6d., being the balance of the advance for which 
the shares were pledged, and also a sum of £123, 3s., for 
which they had a lien, and paid Powter the balance—£110. 
The company then refused to register Tomkinson’s transferee, 
on the ground that after granting the certificate to him it was 
discovered that he was not the legal owner. He, then, to 
fulfil his contract, had to buy other shares in the market for 
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£717, 10s., for which he sued. The House of Lords, follow- 
ing the Courts below, found him entitled to this, holding that 
the company by issuing the certificate was estopped from 
denying that he was proprietor of the shares. 

It will be observed that this is a case in which the 
estoppel was founded entirely on the certificate granted to 
the party suing, and that he had not in point of fact paid 
away the money sued for until he had ceased to rely on the 
certificate, although the liability therefor had been incurred 
on the faith of it. The company accordingly urged as an 
authority in their favour Sim v. The Anglo-American 
Co., but the Court pointed out that here there was a distinct 
alteration for the worse in the plaintiff’s position on the faith 
of the representation, which was, moreover, inaccurate only 
because of a defect which was properly one of which the 
company itself had the best means of knowledge. On the 
authority of Ashbury, dc., Co. v. Riche,(a) it was argued that, 
all the shares being issued, to render the company liable by 
estoppel would be equivalent to compelling them to do what 
was ultra vires; but the Lords pointed out that there was 
nothing in that decision to debar a company from applying 
its funds in reparation for a delict, which was really what was 
here involved. Their Lordships also rejected the argument 
that the misrepresentation being innocent, could not be sued 
on (Derry v. Peek(b) ), differentiating between an action of 
deceit to recover damages, as in that case, and an action laid, 
as here, on the contractual state of the facts, which the 
defendants were estopped from denying. 

The amount of the damages awarded also deserves notice— 
the plaintiff not being required to bring into account the sums 
received by him from his transferee, which he had already 
legitimately disbursed while still relying on the defender’s 
certificate, but being found entitled to the whole sum which 
he had had to pay for the substituted shares. He was thus, by 
the judgment, put in as good a position as he could possibly 
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have occupied had the certificate given him—what it pur- 
ported to give—a valid title to the shares. 

This case, it may be added, does not expressly decide as 
to the value of a certificate issued to one who has not sold 
the shares on the faith of it. But it rather seems to follow 
from it that where one relying on the “certification” 
accepts a transfer, and pays for shares for which he receives 
a certificate on which he so relies that he is “ put to rest ;” 
then the company will be estopped by the certificate, if his 
position is afterwards altered for the worse by his transferor 
becoming unable to indemnify him on the title turning out 
defective—at least, if the defect be not one which the claim- 
ant had as full opportunity of discovering as had the com- 
pany. So much seems to have been conceded even in 
Sims’ case, and the principle affirmed in the Balkis Company 
case seems to lead this length. 

Once more, the decision in Rowland’s case seems to 
require modification in the light of the later case. If A B 
in good faith once takes, without actual notice of defect, 
shares from an allottee, purporting to be paid up, receives the 
company’s certificate that they are so paid, and in reliance on 
it either sells the shares, or refrains from taking steps to 
have his name removed from the register until his position is 
altered, say by the company going into liquidation, it seems 
to follow from the decision just considered that the com- 
pany giving the certificate will be barred from traversing its 
terms. These two last can hardly be said to be settled 
points; but it is submitted that they are fair deductions 
from the decisions as to the value of the certificate which 
have been passed under review. 

J. RoBerTON CHRISTIE. 





Reviews of Books. 


A Handbook of Husband and Wife according to the Law of Scotland. 
By Freperick Parker Watton, B.A. Oxon., LL.B. Edin., 
Advocate, Author of ‘‘ Marriages Regular and Irregular.” Edin- 
burgh: Wm. Green & Sons, 1893. 


‘ne sources of the Scottish law of husband and wife have been so 
thoroughly searched, and its principles and practice have been so ably 
expounded by Lord Fraser, that but little of an original character remains 
to be written upon the subject. It was desirable, however, that a work of 
smaller dimensions and easy reference, embodying the legislation and 
decisions of the last fifteen years, should be provided for the use of lawyers 
and of others who, for personal or public reasons, wish for information as 
to the law of marriage and divorce in Scotland. This want Mr. Walton 
has supplied in a manner which shows that, in addition to a thorough and 
accurate knowledge of his subject, he possesses an unusual power of concise 
and luminous exposition. Within the limits of one moderately sized 
volume, printed in type pleasant to the eye, he has given us a masterly 
statement of the municipal law of Scotland relating to husband and wife, 
a sketch of the English law on the same subject, and a carefully reasoned 
treatise upon private international law in relation to marriage and divorce. 
In spite of the rigid condensation necessary in dealing with so large a 
subject, the work is as far as possible from being a dry statement of 
abstract principles. On the contrary, the author has found room for 
plentiful references to the concrete, and he is always interesting. He has 
done well to omit the subject of marriage-contracts, which really belongs to 
another department of the law. 

In a book which covers so much ground it would be impossible not to 
find materials for criticism. For example, on p. 78 we are told that a 
person named by the mother of an illegitimate child as its guardian “has 
no title to sue for its custody.” This is a hard doctrine, and it is not the 
law of Scotland. The case referred to as the authority for it decides 
merely that an application presented by a mother for the custody of her 
illegitimate child cannot be insisted in by any other person after her death. 
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The result of this judgment was that the “guardian” presented a new 
petition in his own name in which he was successful, not on the ground 
that he was the legal guardian (for the Court held that the mother had no 
power to make such an appointment), but on the ground that the wishes 
of the dead mother were entitled to receive effect. Again, in the chapter 
on Custody and Access, the fifth section of the Guardianship of Infants 
Act, 1886, is incidentally referred to, but its terms are not stated and its 
effect seems to have been overlooked. Thus the author mentions a well- 
known case in the year 1881, where the Court refused a mother access to 
her only child upon the ground that she ought to go back to her husband; 
but he omits to state the very different course taken by the judges in a 
second application presented by the same lady in 1887, after the passing of 
the statute in question. 

The sketch of the law of England as to husband and wife will be read 
with interest, and its perusal will suggest various improvements which 
might be made in our own law. Surely the time has come for the abolition 
of the husband’s right of administration, and for a general enactment 
regulating the property and contracts of married women in the United 
Kingdom? The results of the present timid and patchwork legislation are 
very perplexing. In Scotland a married woman’s separate estate has 
different incidents, according as it is secured to her by deed or contract, or 
by one or other of several statutes. In some cases she can dispose of it as 
if she were unmarried, in others she requires the consent of her husband ; 
in some cases she can lend to her husband with all the rights of an 
ordinary creditor, in other cases she must be content with a postponed 
ranking in case of his bankruptcy. The common law is equally unsatis- 
factory as to the cases in which a married woman may, or may not, enter 
into a binding contract. 

The chapters on Private International Law are a notable and valuable 
feature of the book. They extend to nearly one-fourth of the whole, and 
the author thinks it necessary, in his Preface, to excuse himself for this 
“disproportionate fulness” of treatment. The reader will not think that 
any apology was required. In the dearth of native authorities, the Scot- 
tish lawyer naturally looks to the judgments of the English and American 
Courts, but these are so conflicting that almost every important case 
requires a separate statement and discussion. No better guide through 
this legal quagmire could be found than Mr. Walton, and his careful 
arrangement and judicious observations bring a kind of order out of the 
chaos. It is interesting to observe that, on the great question whether 
capacity to marry should be determined by the /ex loci or the lex domicilii, 
Mr. Walton takes opposite sides from Lord Fraser, and declares in 
favour of the lex domicilii. He boldly enters the lists in defence 
of the judgment of the English Court of Appeal in Sottomayor v. De 

Barros, and expresses the opinion that it would be followed in Scotland. 
We think this more than doubtful. In theory there is a great deal to be 
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said for the rule that capacity to marry must depend upon the law of the 
domicil ; but its practical inconveniences are so great that numerous excep- 
tions are admitted which deprive the rule of all meaning and vitality. 


Applying the principle that capacity depends on domicil, the Court of 


Appeal held that a marriage celebrated in England was invalid because the 
parties were first cousins, and by the law of Portugal, where they were 
domiciled, such marriages are void without Papal dispensation. The Court 
indicated, however, that the judgment might have been different if one of 
the parties had been domiciled in England, because “no country is bound 
to recognise the laws of a foreign state when they work injustice to its 
own subjects.” The case went back to the Court of first instance where it 
turned out that in point of fact one of the parties was domiciled in England 
at the time of the marriage, and accordingly the validity of the marriage 
was ultimately sustained. Again, it had previously been decided in England 
that a marriage celebrated in England between two French people was valid, 
although by the law of their domicil it was null and void for want of the 
parents’ consent. Lastly, Mr. Walton lays it down that the disability 
arising from the vow of chastity, though imposed by the law of the parties’ 
domicil, would not be recognised by our Courts as invalidating a marriage 
celebrated here. We should have thought that the impediment in this 
case was exactly of the same character as that in the case of Sottomayor v. 
De Barros. They both find their reason in a religious system which 
happens not to be recognised as legally binding in Scotland, and the one 
impediment is entitled to the same extra-territorial recognition as the 
other—no more and no less. We think that the Court of Session would 
be slow to adopt a principle which requires so much paring down as that 
under discussion. 

Mr. Walton’s handbook will commend itself to lawyers and to laymen. 


It is a good book, and it ought to be popular. 
W. CAMPBELL. 


The Presumption of Life of Absent Persons. By J. H. Stevenson, 
Advocate. Edinburgh: Wm. GREEN & Sons, 1893. 


The tendency towards specialism in trades and professions grows with 
the age of a country, and the same feature may be traced in its legal 
literature. Beginning with commentaries traversing the whole law of the 
State, we have now reached the stage when the various branches of the law 
are separately dealt with. But surely specialism in legal writing has 
reached its limit when so slight and unimportant a sub-division as ‘“ The 
Presumption of Life of Absent Persons” is thought worthy of a volume 
all to itself. It may be doubted whether the labour will bring much profit 
to the author, or confer much benefit on the profession. Apart from the 
choice of a subject, it is only right to say that the work has been faithfully 
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and conscientiously done. If a reference to the volume does not give the 
information desired, the enquirer may conclude that the matter has not yet 
formed the subject of decision. Indeed, an objection which may be taken 
to the book is, that much is included which is now useless, Every decision 
dealing with the subject-matter which is to be found in the Reports is 
noticed, although many of the older decisions, in view of the changed con- 
ditions of the times, are now valueless as precedents, A chapter is also 
devoted to the Presumption of Life Act, 1881, although it is now repealed. 


What are Teinds? An Account of the History of Tithes in Scotland. 
By Witt1am Georce Brack, Author of ‘The Parochial Ecclesiastical 
Law of Scotland.” Edinburgh: Wm. Green & Sons, 1893. 


Mr. Black’s plan is to trace the civil institution of tithes from the date 
of the enactment of Charlemagne. There is, however, a chapter in the 
history of European tithes, earlier than Charlemagne, which is worthy of 
a more careful consideration than Mr. Black devotes to it. No doubt, in 
this period of over seven hundred years, there was no civil law of tithes, 
and in the time of Charlemagne such a law came into existence. But we 
cannot agree that, “accordingly, it is from an ordinance of Charlemagne, 
in 778-779, that any outline of the history of tithes must start.” Such, 
however, is Mr. Black’s view. Subsequently, when dealing with tithes in 
England, he avowedly adheres to the same method. As the first law of 
tithes in England was enacted by Edgar, so it is with Edgar—a.p. 970— 
that, with the exception of a single allusion to a precept ascribed to 
Archbishop Parker, his sketch of the history of tithes in England begins. 

It is, however, with the essentially Scottish part of the book that we 
are principally concerned, and here, as was inevitable, Mr. Black’s plan has 
to be modified, if it does not really break down. For in Scotland there is 
no statute of any sort enacting teinds, and never was. After some pages 
of general discussion of Scottish tithes and other things ecclesiastical, 
Mr. Black adverts to this point :— 

“Tt will, no doubt, be observed that we have said nothing about the 
establishment of tithes by law in Scotland. The explanation of this ”— 
presumably the fact that no such law exists—“ is to be found in the altered 
position of the Church when settled in Scotland under David, to what it 
had been either in Germany in the time of Charlemagne, or in England 
under Edgar.” The Church would now, apparently, have “resisted” any 
such enactment. It was willing to accept the king’s assistance in enforc- 
ing tithes, but “to have asked the State to make, by Act of Parliament, 
the collection of tithes legal, would have seemed to the churchmen of 
Hildebrand’s school an extraordinary and superfluous request. There was, 
probably, another reason for the State’s early reticence as to tithes. The 
Papacy and the Scottish Crown were on terms of somewhat constrained 
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friendship. The sovereigns of Scotland rather dealt with the clergy, as 
regards tithes, on the basis of custom and use and wont than otherwise.” 

This is a fine theory. Apart from the slight anachronism of the school of 
Gregory VII. objecting to receive support by Acts of Parliament in Scotland 
at the date of the institution of teinds there, how can the kings, such 
as Alexander I., David I., Malcolm IV., and William the Lion, be said to 
prefer “use and wont” when they were introducing a new custom? They 
certainly made tithes compulsory only on their own lordships and manors, 
and that is a remarkable fact. But had there been a Parliament in exist- 
ence in the time, say, of King David I., and had it been able and inclined 
to emulate the Assembly of Charlemagne, there is no reason to think 
the Church would have declined the offer. In after times, when 
the Church was more powerful than it then was, it did not resent 
parliamentary confirmations of its privileges at the hands, for example, 
of Robert I. and David II. Mr. Black himself quotes a later example 
of this— the Act of the first Parliament of James I., 1424, ¢ 1. 
(It is cited by him as 1406, the year of that king’s accession, but for 
reasons which do not reflect on James’s character as a constitutional 
monarch, his first Parliament was not held till eighteen years after.) As 
to the “ constrained friendship ” of our monarchs with Rome, the Acts of 
Parliament just cited, and the private munificence of the “sair sanct” 
David and his brothers, are sufficient proof that they had no relations with 
Rome which stood in the way of their support of the Church in Scotland. 

Had Scotland possessed a Charlemagne she might have obtained a Statute 
of Teinds, but she was not so honoured. And the fact that tithes became 
an established institution in Scotland without the aid of any positive 
enactment of the civil authority, suggests the question whetber the estab- 
lishment of tithes on the Continent and in England was in any great meas- 
ure owing to the statutes of Charlemagne and Edgar. 

In tracing the rise of the custom of tithe-giving in Scotland, Mr. Black 
is probably right that “Scotland was in no condition, in Alexander’s time, 
to render the obligation of general tithe-paying possible. Nor was it in 
David’s reign.” And we may safely agree with him that the custom was 
general at the end of the reign of his grandson, William the Lion. 

Into the details of Mr. Black’s account of the teinds it is impossible 
here to go. Apart from the bibliography which he appends to one of his 
chapters, he has evidently consulted a considerable number of works for 
the purposes of his compilation. 

As in his account of Continental and English tithes he is fortunate in 
being able to draw largely on Lord Selborne’s very able work, ‘“ Ancient 
Facts and Fiction concerning Churches and Tithes,” so in his treatment 
of Scottish tithes, he is largely indebted to Cosmo Innes, E. W. 
Robertson, W. F. Skene, Connell, Elliot, and Spotswood. It may be 
observed that it is difficult to abridge Cosmo Innes without spoiling him, 
and that no essayist requires closer and more wary reading than E. W. 
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Robertson. Mr. Black has fallen into one or two errors in borrowing 
from these and other writers, and although the features of an ancient 
institution cannot be delineated more beautifully than they have been by 
Cosmo Innes, yet it is to be regretted that there is so frequently no 
evidence that our author has taken Mr. Innes’s own favourite advice, and 
gone, when possible, to the originals—the Acts of the Scottish Parliaments, 
the Canons of the Church, and the chartularies mostly now in print of 
our abbeys and bishoprics, &c. 

Thus, in treating of the rise of the parochial system, Mr. Black, mistaking 
the meaning of a passage in Robertson’s Historical Essays, says apparently 
that in the diocese of Aberdeen, ‘‘ the favoured church was usually endowed 
evidently with thanages equal to the early English shire, a district reckoned 
at twelve townships, and eight-and-forty ploughlands or davochs.” With- 
out stopping to ask what is meant by the statement that the “favoured 
church” was so endowed, we may point out that a davoch was not the 
same as a ploughland: a ploughland was 104 acres, and a davoch was 
416 acres. The calculation of either of these endowments we leave to 
the reader. 

In treating of the system of appropriations of parish churches to 
monasteries, our author following, perhaps, Cosmo Innes rather closely, 
states that the local clergy of appropriated churches, ‘“ were stipendi- 
aries, or in other words, curates in charge, who only received as salary 
what they might bargain for.” Passing over the confusion here 
between the distinct offices of vicar and curate in charge, we would 
remark that by the Canons of the old Scottish Church the stipends of 
vicars were fixed, and fixed on a more liberal scale than those of any other 
country. Further, there is evidence in the chartularies that the bishops 
were not backward in stipulating with the monasteries for adequate 
stipends for the vicars, as the condition of episcopal confirmation of 
appropriations. 

In dealing with the annexation of Church property at or about the 
Reformation, Mr. Black has apparently been misled by some remarks 
of Connell’s on a difficulty started by Erskine, about teinds other than 
parsonage and vicarage. He makes the extraordinary assertion about the ~ 
Act of the Annexation of the Temporalities of the Church, 1587, c. 29, 
that “it is not quite clear whether teinds were intended to be excepted from 
this appropriation or not, but it is almost certain that they were excluded.” 
Is it possible that Mr. Black has taken the Act at second-hand, and is 
not aware that, not satisfied with the exclusion implied in the title,—for 
teinds are spirituality not temporality, the Act declares that teinds “ are 
expresslie excepted foorth of the said annexation,” and in another part of 
the Act, that they “ar not, nor sal not be comprehendit ” ? 

While we have felt it our duty to express our disagreement with Mr. 
Black on some points, we are glad to be able to congratulate him on 
the general clearness of style with which he has treated a subject of 
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historical importance. The institution of teinds is said to be on its trial, 
and on the eve, it is said, of giving place to Consolidated Sewers and other 
modern improvements scheduled to Sir Charles Cameron’s Bill. On this 
we have our doubts, but at all events it is desirable that the light should 
be spread about the origin and development of this great movement of 
Christian piety, and we think that Mr. Black’s popularly written book may 


contribute to this result. 
J. H. STEVENSON. 


Select Cases decided in the Sheriff-Courts of Scotland. Collected by 
WituiamM GutTurige, Advocate, LL.D. (Edin.), Sheriff-Substitute of 
Lanarkshire. 


Although the decisions of Sheriffs are not authoritative, in the sense of 
being binding even on other Sheriffs, the usefulness of a work such as that 
undertaken by Sheriff Guthrie will not be disputed. The present is the 
second series of ‘‘Select Sheriff-Court Cases”—the first volume having 
been published in 1879. In 1885 the Sheriff-Court Reports, in which 
the most important Sheriff-Court decisions appear, were begun. But the 
present volume, as explained in the preface, has been prepared with the 
view of preserving many useful judgments which had been given in the 
eight or ten years previous to 1885, “as well as some which are not 
included in the current reports since that date.” The cases collected are 
conveniently arranged in digest form under different heads of law ; so that 
the task of collecting all cases bearing on a particular point is reduced to a 
minimum. The reports are given with that succinctness and lucidity of 
expression for which Mr. Guthrie, in his other books, is already so well 
known by all members of the legal profession. Facts are dealt with clearly 
and shortly, and the greatest amount of matter is compressed into the 
smallest possible space. Thus, although the actual text of the work occu- 
pies only 598 pages, no less than 160 cases are reported. It may be 
confidently asserted that such a collection of cases will afford a safe and 
convenient reference book for many difficulties occurring in every-day 
practice—difficulties which, if at all, could only otherwise be solved by a 
tedious reference to text-books and various volumes of annually reported 


decisions. 
W.. H. 


La Pubblica Amministrazione e la Sociologia. D. pi Brernarpino. 
Torino, Fratelli Bocca: 1888-93. 


The first volume of this work was published in 1888, the second in 
1893. The learned author (whose profession of advocate, and whose other 
works, such as “ L’Amministrazione Locale in Inghilterra,” have specially 
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fitted him for his task) modestly calls his work an essay, but in reality it 
forms a valuable and suggestive contribution to one of the most interesting 
problems of the day—the relations of the State to sociology. His work is 
substantially a commentary on the text, too apt to be forgotten by theorists 
and doctrinaires, that the State and society are one and the same persona 
under different aspects. If the State, in its legislative and administrative 
capacities, fails to provide for the manifold needs of society, and thus loses 
touch with its alter ego, it abdicates its proper function, with the result 
that socialism and even nihilism rear their ominous heads and claim to be 
the true saviours of mankind. In primitive times the chief business of the 
State was to maintain the independence and dignity of the nation in its 
relations towards the outer world; to that business there is superadded 
now-a-days the hardly less vital duty of providing for social and domestic 
needs. Our author accordingly begins. by treating of the history of law 
and the formation of the State, of the so-called social contract, and of the 
dream of a “universal state,” and he ably reviews, and in many cases 
refutes, the doctrines of political philosophers, from Machiavelli, Vico, and 
Mantellini, down to Planta, Bluntschli, Spencer, Proudhon, and George. 
On Spencer he is specially severe. ‘He confounds the perfection of indi- 
viduals with the perfection of the community; . . . guilelessly and uncon- 
sciously he drifts into the position of being a champion of anarchy, a 
revolutionary, a nihilist. . . . In anarchy, by necessary implication, he 
recognises an infallible sign of human perfection.” We are next intro- 
duced to sociology in its relations to medicine, biology, and anthropology, 
to the Darwinist and other schools, and to the necessary connection of the 
science of society with the science of government. On its concrete side, 
also, the subject is treated with much acumen, historically, critically, and 
philosophically, and the art of administration is firmly placed on its true 
scientific foundations, To those who are weary of materialistic and pessi- 


mistic views of society and the laws by which it is governed, the learned 
author’s two substantial volumes are heartily commended as full of 
refreshment and suggestion. 


J. KIRKPATRICE. 


A Treatise on the Law of Leases in Scotland. By Joun Rankine, 
M.A., LL.D., Professor of Scots Law in the University of Edinburgh. 
Second Edition, xliv. and 743 pp. Edinburgh: Bett & BrapFute. 


The fact that a new edition of Professor Rankine’s work has been called 
for within six years of the publication of the first, sufficiently indicates the 
position which it occupies in the estimation of the profession. ‘The new 
one contains about thirty-five pages of additional text, and brings down 
the authorities to the close of the Summer Session of 1893. The chapter 
on the Crofters Acts has been much enlarged, and the decisions involving 





que 
giv 
Ep! 
pre 
lan 
lea 
the 
ten 


Th 


REVIEWS OF BOOKS. 


questions of law which have been pronounced by the Commission are fully 


given, The general arrangement and scope of the work remain unchanged. 
fo) 


Ephemeral as legal text-books for the most part are, it seems safe to 
predict that Mr. Rankine’s two great contributions to the study of the law of 
land-rights in Scotland will form a permanent monument of sound and useful 
learning. Not only lawyers but also landowners and their factors will find 
the fullest light in this volume on difficulties arising between landlord and 
tenant. 


The Candidates’ and Agents’ Guide in Contested Elections. By IH. C. 
ticHARDS, of the Middle Temple and Grey’s Inn, Barrister-at-Law. 
London: Jorpan & Sons, 1893. 


The Corrupt and Illegal Practices Prevention Act, 1893, Annotated 
and Explained. By the same Author. 


The first book is a sensible and clearly-written series of warnings to can- 
didates of the dangers pointed out in recent election petitions. When does a 
portrait become a “ distinctive mark ” (like the famous hat-card of Walsall) 
At what rate, in order to avoid “treating,” must you charge for admission 
to “ birth-night clubs” and “registration suppers”? What is the safe limit 
of a candidate’s subscriptions to political and charitable associations! 
When do a candidate’s statutory expenses begin? Is it corrupt to stand 
“glasses round” after a heated meeting? Is every canvasser an agent ! 
These and many other questions are discussed, and the whole conduct of 
the election is dealt with in a manner which indicates considerable practical 
experience on the part of the author. Several useful opinions of judges are 
referred to—e.g., the Master of the Rolls’ summary of a class of lodger 
cases; “resident landlord, all inmates lodgers ; non-resident landlord, all 


inmates occupiers ;” 


and Lord Field’s definition of illegal treating as “the 
treating which gives the treater influence over the person treated, and 
secures to the former the goodwill of the latter.” Mr. Richards states the 
lodger registration practice in England to be that lodgers paying 5s. a-week 
and upwards are admitted. This apparently represents £13  a-year 
(though really much less), leaving £3 for furniture beyond the statutory 
value of £10 for unfurnished lodgings, It is highly discreditable that the 
practice should vary so widely in England and Scotland. The second book 
has a considerable number of references to decisions, cited under the 
appropriate sections, and also a valuable index. 

WwW. & 


Le Droit des Femmes et le Mariage. Par Lovis Brivet, Professeur 
a la Faculté de Droit de Genéve. Paris: Féiix ALcAnN. 


This interesting little book contains a brief statement of the law of 
different European countries as to divorce, married women’s property and 





78 THE JURIDICAL REVIEW. 


earnings, a wife’s rights of succession to her husband, and her title in 
certain cases to claim the custody of her children, accompanied by sugges- 
tions as to reforms. M. Bridel in his survey of mankind has not included 
Scotland. The lawyer in this country, no less than the wife, might feel 
a pardonable pride in noticing that of the improvements in the law which 
Professor Bridel thinks demanded by the advance in /e mouvement féeministe, 
there is hardly one which is not already in force in Scotland. The author 
thinks England is in the van of this advance, while the most belated of the 
great nations is France, which even yet does not punish the husband’s 
adultery unless committed in the conjugal home, and then only with a fine 
of not more than 2000 francs, which, as the writer says, the husband will 
doubtless pay out of the income of his wife’s property. 

In regard to the wife’s rights of succession, France is also very grudg- 
ing. By the Code Civil she had no right at all if the intestate husband 
was survived by relations within the twelfth degree, or by illegitimate 
children. This is still the law of Belgium, and was only remedied in 
France in 1891. 

The new French law retains her right of universal succession in the 
case just mentioned, but gives her a liferent of a fourth of the estate if the 
husband is survived by children of the marriage ; of a child’s share, but not 
exceeding a fourth, if he is survived by children of a former marriage ; and 
in all other cases the liferent of a half the estate. One of the chief reforms 
advocated by M. Bridel is that the wife’s provisions should be rights of 
protected succession, and not defeasible by will. This appears to be done 
to a greater or less extent except in England, Austria, France, and Geneva. 
But in no European country does she seem to be so well protected in this 
respect as in Scotland. The draft code for Germany gives her an indefeas- 
ible right to one-half of the share to which she is entitled on intestacy. It 
is, by the way, remarkable that we have in English no single word which 
expresses this indefeasible or protected right, not arising until the hus- 
band’s death. We might conveniently borrow the French expression 


réserve. F. P. W. 


Law of Private Right. By Grorce H. Smiru, Author of “ Elements 
of Right, and of the Law,” &. New York: THe HumMsoipt 
Pus.isuineG Co., 28 Lafayette Place, 1895. 

A Critical History of Modern English Jurisprudence. By Grorcr 
H. Situ. San Francisco: Bacon Printine Co., 1893. 

The First Principles of Jurisprudence. By Joun W. Satmonp, M.A., 
LL.B., Barrister-at-Law. London: Stevens & Haynes, Bell Yard, 
Temple Bar, 1893. 

We welcome these works as showing that the need of better methods 
and a surer foundation in jurisprudence is being recognised not only in this 
country but among the English-speaking race generally. The accuracy 
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and logical consistency of the Austinian analysis, so far as it goes, may 
readily be admitted. But while these qualities explain the long domina- 
tion of Austin over the English mind, it is, at the same time, becoming 
more and more apparent that his work helps not a whit in really determin- 
ing the actual nature and extent of human rights, which, after all, is the 
fundamental problem of juridical science. In these days, when all old 
opinions and beliefs are being questioned, and when the very foundations 
of social order and political organisation are being tested, thinking men 
realise that it is not sufficient, if existing rights are to he preserved, merely 
to answer that these rights are the creations of a law, which has no deeper 
source than the commands of a sovereign. The three works, with which 
we are dealing, have this in common, that they base law on rights, not 
rights on law, and that they recognise that the very conception of right 
connotes, and necessarily implies, a standard of right and wrong. 

In Mr, Smith’s ‘Law of Private Right,” the nature of the law, the 
classification of its parts, and the relation of these parts to one another, are 
fully discussed. In analysing the nature of right, the author is content to 
accept the term as denoting a conception, common to, and understood by, all 
mankind. Given the existence of moral distinctions, he regards it as un- 
necessary, from the point of view of jurisprudence, to inquire into the 
origin of these distinctions. Whether the test of right is conformity to the 
will of God, or to nature, or to universal order, or to utility, is to him a 
point of secondary importance. The essential point is to recognise that 
right exists, and that the aim of law is to declare and maintain the right, 
so far as practicable, in the infinite variety of human affairs. In 
treating the law as it actually exists in America, he adopts the 
historical method. Thus a considerable portion of his book is 
occupied with a somewhat elaborate account of the development of English 
and American law, with a view of explaining modern peculiarities and 
technicalities. The remainder of the volume is devoted to a discussion of 
the proper method of investigation and reasoning to be used in determining 
controversies between men as to their rights. Recognising the Roman Law 
as “the common law of the civilised world” and “the basis of scientific 
jurisprudence,” the author throughout adopts the definitions and classifi- 
cations of the civil law; but, at the same time, there are numerous apt 
references to modern writers of authority, both English and German. The 
book contains little or nothing that is new, but the statement is clear and 
the arrangement is systematic. 

The same author’s “History of Modern English Jurisprudence,” ‘is 
practically little more than a critical examination of the reasoning of 
Hobbes and Austin. The views of more modern writers, such as Sir 
Henry Maine, SirW. Markby, and Professors Holland and Amos, are treated 


only incidentally. The purpose of the author here, as in his larger work, 
is to find for jurisprudence an ethical basis and vindicate its position as a 
genuine science of the necessary conditions of rational social life, 
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Mr. Salmona’s little volume on “ The First Principles of Jurisprudence” 
comes to us all the way from Temuka, New Zealand. This, in itself, gives 
a certain interest to the book. As has frequently been pointed out, our 
daughter-countries beyond the sea are, in many respects, in advance of us, 
both socially and politically. The Australasian colonies in particular have 
led the way in the democratic and state-socialistic movement, on which we 
at home have recently entered. They are pioneers for England’s good, 
trying for us political and social experiments of every kind ; and we have 
the advantage of being able to note their success or failure before we 
imitate or vary them at home. Many of Mr. Salmond’s explanations and 
illustrations bear traces of colonial freshness and independence of view, 
The object of the author is, as he explains, a strictly limited one, being 
merely to expound the contents of the complex idea of law. At many 
points his treatment deviates from the beaten way ; but in his deviations 
he is guided by a shrewd common-sense. The style and language are 
remarkably clear and easy. The author’s position is best defined in his 
own words: ‘It is, I conceive, not the merit, but the defect of English 
jurists that they have attempted to deprive the idea of law of that ethical 
significance, which is one of its most essential elements. The conclusions 
of ethics are the data of jurisprudence.” 


J. M. 1. 


The Behring Sea Question. By Anprew Wisnart, LL.B., W.S. 


The Behring Sea arbitration is over, and the arbitrators have issued 
an award, but the Behring Sea question is by no means settled. Many of 
its difficulties remain unsolved, and have been hung up, like the difficult 
points in a certain Home Rule Bill, to see what time will do for them. 
We shall hear of them again; and neither the politician, nor the student 
of law, either municipal or international, should lose sight of the question. 
The arbitrators have given us decisions, if they have not rendered reasons, 
upon all the historical and legal points involved ; and behind these it will 
not be possible to go. Mr, Wishart, in his pamphlet and its accompanying 


map, enables the reader to understand all the essential facts which were 
before the arbitrators ; and his criticism of the American argument fur- 


nishes the reasons which the arbitrators withheld. His courage in anticipat- 
ing their decision is justified by the result. Upon every point it was given 
as the reader would have been led, by Mr. Wishart’s arguments, to expect. 
Within anything like a reasonable compass, the whole matter could not 
have been dealt with more completely and satisfactorily. 

Mr. Wishart’s treatment of the American diplomacy is somewhat un- 
necessarily severe. Nor can we see that he or the British counsel had so 
strong a point in the taunt of a change of front upon the respective ques- 
tions of dominion and the property interest in the seals. His denunciation 
of the unscrupulous action of the Alaska Commercial Company, in which 
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he sees the real power behind the throne, is very probably justifiable. As 
a Scottish lawyer, trained in the school of Professor Lorimer, his sym- 
pathies are with the American counsel in their position upon the question 


of property. He feels that here was the American’s strong point. 
Fortunately, he is able to explain, and this he does by reference to the 
facts of seal life, how the American lawyers failed here too. Mr. Wishart 
is strongly pro-Canadian and anti-American; but we think he under- 
estimates the strength of the case which induced the arbitrators to formu- 
late such stringent provisions against pelagic sealing. It was that strong 
case, and the great ability of the American counsel, which enabled them, in 
spite of their theoretical defeat, to secure the solid advantages. Nor can 
we agree with the attempt to minimise the evils of pelagic sealing, and to 
trace the destruction of the seals to the methods of killing on the islands. 
However, the pamphlet is one of the most able and useful that have 
appeared on the subject, and is both pleasant and profitable reading. 


G. HK. 


History of Elections in the American Colonies. By Corrianp F. 
Bisuop, Ph.D., Columbia College, New York. 1893. 


This learned and ably-written book is the most recent study in public 
law issued by the energetic University Faculty of Political Science in 
Columbia College. Nothing could more interest the political student than 
the extended comparison here made between the suffrages and procedures 
prevailing in—(1), New England ; (2), the Royal Provinces; and (3), the 
Proprietary Governments, in both general and local elections. The Pro- 
prietary Governments seem to have combined the Puritan ballot and the 
English poll, used in the other two cases respectively. 


Our Indian Protectorate: An Introduction to the Study of the Relations 
between the British Government and its Indian Feudatories. By 
C. L. Tupper, B.C.S. London: Lonyamans, Green & Co., 1893. 


This work is intended by its author to convey a general idea of the 
manner in which the British Crown, having obtained the power to protect 
certain subordinate independent native States in its great Indian depend- 
ency, has proceeded from its earliest connection with that country to build 
up a system of political procedure which will satisfy the principles of equity 
and justice. In performing this task the author, in addition to the valu- 
able information he was able to obtain, first as an Under-Secretary to the 
Government of India, and secondly, as a Secretary to the local Govern- 
ment of the Panjab Province, has had the equally valuable advice on many 
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points of considerable intricacy of such well-known Indian official authori- 
ties as Sir C, Aitchison, Sir A. C. Lyall, and others. In the Law Quarterly 

veview for the present month, Sir A. C. Lyall has already published his 
opinions on the book, 

The arrangement of the subjects might have been better chosen, 
Unless an ordinary English reader does comprehend the exact position 
of the native States towards each other and towards the strongest central 
power, wielding its authority over the whole Indian continent (whether 
that power was Mohammedan, Mahratta, or Sikh) before and at the time of 
the advent of the British Power, it seems to us that an intelligent opinion 
as to the basis of the political law of the British Government can hardly be 
formed. 

The first six chapters should have succeeded and not preceded 
Chapters VII. to XVII. (exclusive of XV. and XVI.), and the latter 
portion of the work is too diffuse in the discussion of matters more 
administrative than political, too academical or speculative, and not sufti- 
ciently confined to the external relations of each State with its neighbour 
and the ruling power for the time being. 

We shall certainly be disappointed if we look, as Mr. Tupper does, for 
usage, law, or agreement as controlling the Mohammedan Nawahs and 
Badshas, the Mahratta Peshwas, or the Sikh Sardars, in their dealings 
with those States which, as a matter of policy and convenience, were 
permitted to retain a semi-independence. Each of these powers, at first 
maintaining a firm grip and control over the country they had conquered, 
dictated terms which the subordinate chiefs were only too glad, in order to 
maintain their local position, to accept. Gradually as each of these great 
powers waned, many of the petty chiefs came to the front, gaining in 
course of time such an ascendency over their neighbours as to wean them 
from their allegiance to the central power, and by new concessions and 
larger promises to attach them to the new order. 

But in all this there was little idea of law, usage, or agreement. It 
probably pleased the early British rulers to justify their action (in many 
cases amounting to conquest and annexation) before the English public on 
grounds of international law and the comity of nations. It may, however, 
be doubted whether men like Clive and Hastings, Cornwallis and Wellesley, 
at the time of enlarging British territory, ever thought of law, usage, or 
agreement, Every real power in India has been an aggressive power, 
responsible to no law, usage, or agreement. Such was the early British 


rule. Otherwise, that power and rule would not have been feared and 


respected when its resources and strength were so small. International 
law at this stage was, as far as the native dynasties were concerned, an 
unknown quantity. 

It is laid down by Mr. Tupper that where law, usage, or agreement do 
not exist, the British power is guided by international law, and that 
particular States have no ground of complaint, because to complain is an 
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assertion of a right of equality. Would it not be simpler, at once, to say that 
the British authority, being supreme, forms, and has always formed, its own 
law, the dictation of which cannot be gainsaid or resisted? That Jaw has 
in more recent times aimed at redressing the wrongs of the weak against 
the strong. It may have, as in the case of Oudh, delayed in applying its 
remedy for years, hoping for reform in the management of the State and 
in the personal life and conduct of the chief. Such delays were, however, 
apt to be misunderstood, and the non-continuity of policy among early 
Governor-Generals created distrust among ignorant and rude chiefs. It 
required a strong man like Dalhousie to end all vacillation. He had 
determined on a clearly-defined course of policy which, although often 
condemned, was at least quite in consonance with the native idea of the 
supreme ruler’s power. We think that the author has lost his point in not 
fixing the origin of the “political law,” enforced in dealing with the 
subordinate States, at the year 1858, the year when Her Majesty assumed 
the government of the country. The proclamation of November, 1858, 
not only bestowed on these feudatory chiefs rights which had never, as 
regards their position towards the Government of India, been clearly 
defined ; but confirmed them in the exercise of their rights under agree- 
ments made in past times with the old John Company Bahadur. The 
most valuable concession was that of the right to adopt a successor in 
default of legitimate male issue to the “Gadi.” On the other hand, 
considering how ignorant most of these chiefs were of what is necessary to 
build up a strong administration, it may be questioned whether that 
proclamation did not leave something to be desired, incomplete. It is, 
however, the beginning of fixed principle in our Indian political system. 
The chiefs take their stand on its provisions, and if they are at times unable 
to reconcile with them the views taken by the Government of India, they 
at least understand that it is their duty to adopt those views and give 
effect to them in the fullest manner possible. Hence has risen, not 
infrequently under judicious pressure, the adoption of the British codes of 
civil and criminal law and procedure, modified, as shown by Mr. Tupper, 
to suit native ideas, and the political and fiscal condition of the particular 
State, and thus has been achieved the abolition of those vexatious 
restrictions which had hampered trade and in respect to personal liberty 
and labour, which were, as a rule, as obnoxious as the system of Corvce so 
recently abolished in Egypt. We can confidently look forward to the 
future. The younger race of chiefs are now more educated, and more 
ambitious to progress all along the line as intelligent administrators. 
The work now issued to the public shows what a great advance has been 
made during the past thirty-five years, and its author deserves the thanks 


of all interested in our Indian Empire’s welfare. 
J. W. MacbovuGa.t. 
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A Manual for Parliamentary, County Council, and Municipal Elections, 
and Election Petitions. With an Appendix of Practical Forms and 
Index. By Parrick James Brair, M.A., LL.B., Advocate. Edin- 
burgh: Wa. Green & Sons, 1893. 

This book covers somewhat different ground from any of its Scots 
predecessors ; for, as the author tells us in his preface, “‘no book upon the 
practical working of elections has hitherto appeared in Scotland.” Its aim 
is to give “as complete and concise a summary as possible of the pro- 
cedure and practice relating to elections.” Parliamentary, County Council, 
and Municipal Elections alone are dealt with. The text of the book is 
occupied by a sketch of the different steps that have to be taken prior 
to and at the nomination and election of candidates ; an examination of 
the rights and duties of returning and presiding officers; an enumeration 
of the offences at elections, ke. Much useful information is conveyed, and 
the book cannot fail to be of service to those interested in election pro- 
cedure. The arrangement of the matter is excellent; and a great variety 
of forms, notices, and schedules have been collected and printed in the 
copious appendix, which also contains the text of the Ballot Act. On the 
whole the book is written in that clear and simple style which is essential 
to such a manual, Occasionally, however, a phrase might with advantage 
have been differently turned. On p. 15 Mr. Blair says: “The Ballot 
Act makes provisions for marking the votes of Jews on a Saturday, but 
not on a Friday, so that every Jew voting after sunset on Friday would 
practically be disfranchised.” This has reference to the Jewish aversion 
to marking on the Sabbath, which commences at sunset on Friday. But 
it is not explained how even a Jew with all his religious peculiarities can 
vote and at the same time be disfranchised. Again, on p. 16, upon the 
subject of notice of election, occur these sentences: ‘ Too little notice is of 
much worse effect than too much; if, indeed, too much can be said to 
affect the result at all. Too little may deprive a number of electors, 
sufficient to affect the result, of an opportunity of voting.” The meaning 
is plain; but clearness would not have been sacrificed if there had been a 
little less shuffling about of “too much” and “too little.” 

The author makes several criticisms on statutory provisions of which 
he disapproves, Evidently he is not inclined to lessen the pecuniary 
burden on candidates for parliamentary honours. Those who have acted 
as presiding officers will agree that, where they have to do a vast amount 
of travelling “involving continued absence from home and its concomitant 
discomfort, the fee of £3, 3s. and £1, 1s. per night is miserably inade- 
quate.” Apparently Mr. Blair thinks the sums thus secured might be 
eked out by taking advantage of the statutory allowance of 1s. a-mile 
for travelling expenses to charge at this rate for every mile travelled in 


the county, apart altogether from the actual amount of outlay, But the 


soundness, if not even the propricty, of this advice may be doubted. 
W. Hunter. 





Wotes on Decided Cases. 


River—Primary Purposes—Right to have Natural Character of 
Water preserved, if injury caused by change.—Bankier Distillery Co. v. 
John Young & Co., 20th July, 1892, 19 R. 1083; aff. by House of Lords 
27th July, 1893, 30 S.L.R. 964. The pursuers in this case sought to have 
the defenders interdicted from discharging water from their coal workings 
into the Doups Burn so as to render it unfit for the purpose of distillation 
of whisky in the pursuers’ distillery. The important facts were— 
“(1) that the water added by means of the defenders’ pumping operations 
could never have reached the burn either before or whilst it flowed along 
the pursuers’ feu if it had been left to the law of gravitation ; (2) that 
the water of the burn was pure and soft in quality ; (3) that the added 
water though pure was hard in quality ; (4) that the addition was of 
volume sufticient to make the water of the burn as it passed the pursuers’ 
land hard instead of seft; and (5) that the hard water so produced was 
much less suitable for distilling than the naturally soft water of the burn.” 
The First Division found, and the House of Lords affirmed the finding, 
“that the defenders were not and are not entitled to discharge into the 
Doups Burn water pumped from their coal workings to the injury of the 
pursuers.” This conclusion was arrived at by the following reasoning—(1) 
no proprietor has any legal right to increase the quantity of water in a 
streain flowing past his lands by introducing into it water which would not 
naturally find its way there by gravitation ; (2) the water pumped up from 
the defenders’ mineral pits can never by natural gravitation reach the stream 
where it flows past the pursuers’ lands ; (3) the water thus added to the 
stream by artificial means causes sensible injury to the pursuers by reason 
ofits making the stream less fitted for use in the distilling processes, As the 
Lord President said ; “The superior heritor has not the right to interfere 
with the gravitation of the water so as by that interference to inflict injury 
on the lower proprietor. In the present case the discharge of this mine 
water into the burn inflicts on the lower proprietor sensible injury, for it 
gives him water substantially less effective for the lawful manufacture 


J 


which he conducts on his lands.’ 
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But the more important and novel question of law was raised by the 
pursuers maintaining that, notwithstanding the fact that the water of the 
burn as it flowed past their property was fit for primary purposes, and 
even if it was assumed that the defenders were not introducing water into 
the burn from a foreign source, but were merely taking the water of the 
burn for the uses of their works, and sending it back into the burn after 
use, yet as they (the pursuers) were being sensibly injured by the defen- 
ders having rendered the water of the stream unfit, or less fit than 
formerly, for distilling whisky, they were entitled to have the defenders 
interdicted from changing the natural character of the water, to their 
detriment. On this point it was the unanimous opinion of the judges in 
the First Division that the pursuers were not entitled to have the defenders 
interdicted from making such a use of the water as would spoil its quality 
for the special purposes of distilling; in short, that an upper heritor was 
entitled to treat the water as he pleased, so long as he did not unfit it for 
primary purposes. The opposite opinion of the House of Lords is ex- 
pressed by Lord Watson: “I am not satisfied that a riparian proprietor 
is entitled to use water for secondary purposes, except upon the condition 
that he shall return it to the stream practically undiminished in volume, 
and with its natural qualities unimpaired. I am not satisfied that, in 
returning the water in a state fit for primary uses, he has any right to alter 
its natural character, and so make it unfit for uses to which it had been 


put, or might be put, by a riparian proprietor below.” On this point of 

law the House of Lords are clearly right. The whole theory and practice 
7 tg 7 

of the law concerning the rights of riparian proprietors in the water of the 


stream, is accurately stated by the Lord Justice-Clerk in Stevenson v. 
Hogganfield Bleaching Co., 18th November, 1892, 30 S.L.R. 86: “The 
right of the lower heritor is to have the water of the stream transmitted down 
to him undiminished in quantity and undeteriorated in quality, subject only 
to this, that it may be used by the upper proprietors for primary purposes.” 
As long as a proprietor is using the water of the stream for primary pur- 
poses, he is acting within his absolute rights. But if he uses the water for 
manufacturing or secondary purposes, he is no longer acting within his 
absolute rights, and if by such use of the water a lower heritor is materi- 
ally injured, whether by its being rendered unfit for primary purposes, or 
for any other purpose for which it was formerly fitted, that lower heritor is 
entitled to get the upper proprietor interdicted from so using the water to his 
detriment. The First Division judges appear to have thought that because 
in former cases pursuers were content to ask that the water of the stream 
should be transmitted to their lands in a condition fitted for primary pur- 
poses, no one, although materially injured, was entitled to complain as long 
as the water of the stream was in that condition. Lord M‘Laren expresses 
it thus : “ It was stated, by the late Lord President, that the theoretical right 
of a riparian proprietor is to direct or take away as much of the water as 
he requires, on condition of returning it undiminished in quantity and un- 
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impaired in quality. But in order that each of the owners might get as 
much benefit as shall be consistent with the substantial interests of the 
other, this rule was qualified in its practical application, and was held to 
be sufliciently complied with if the water was returned in a condition fitted 
for the primary uses of a running stream.” The fallacy of this argument 
is exposed by Lord Shand when he says: “The object of the pursuers in 
these cases was served by having the pollution put down, and their right 
to the transmission of water fit for primary purposes declared, These 
cases, however, do not establish the proposition that if a running stream 
should possess natural qualities which may be valuable to lower proprietors 
for some manufacture, or otherwise, an upper proprietor using the water 
for his own purposes may deprive the water of these qualities, provided he 
restore it fit for the ordinary primary uses. There seem to be strong 
reasons for holding that the lower owner is entitled to have the water 
transmitted to him with its natural qualities unimpaired, and that the 


principle of the cases which have given effect to the claim to have the 


water transmitted in a state unimpaired in quantity and fit for primary 
purposes would support that view.” 

An English case which does not seem to have been quoted during the 
debate, but which strongly supports the view taken by the House of Lords 
upon this point is 7ipping v. Eckersley, 1855, 2 K. and J. 254, In that 
case the plaintiff and defendant had each a cotton mill abutting in the 
same stream, the mill of the defendant being higher up the stream. The 
defendant discharged from his mill heated water, which flowing down did 
not indeed make the stream opposite the plaintifi’s land unfit for primary 
purposes, but injured the plaintiff by causing the engine in his mill to work 
more slowly, by reason of the heightened temperature of the water supplied 
to it from the stream. An injunction was pronounced restraining the 
defendant from discharging into the stream heated water so as to increase 
the temperature of the stream to the injury of the plaintiff. 

James C, C. Brovy. 


Right of Debtor to Reconveyance of Security Subjects—NVort/ 
Albion Property Investment Company v. Wilson & M‘Bean, 1893, 31 
8.L.R. 58.—Though no new principle of law is involved in this case, « 
point of considerable practical importance is thereby settled. Stated 
shortly, the result of the decision is definitely to decide that, where the 
granter of a bond and disposition in security, who has sold the subjects 
burdened by the debt, is called upon to pay in terms of the personal obli- 
gation undertaken by him, he is bound to do so only upon receiving an 
assignation of the bond as granted by him. The facts of the case were 
somewhat complicated, but in order to indicate the nature of the question 
in dispute, it will suffice to put the case in the A B form adopted by Lord 
Wellwood. A borrowed £3000 from B, and granted a bond and disposi- 





88 THE JURIDICAL REVIEW. 


tion in security over subjects consisting of 800 square yards. A then sold 
to C, who took over the bond. Thereafter C got B to restrict the security, 
and sold 300 square yards, thus released. Subsequently the bond was 
assigned to D, who already held a postponed bond over the 500 square 
yards still burdened. D then demanded payment from A, who declined 
to pay because D was unable to assign in its entirety the bond granted 
by A to B. D represents the pursuers ; A, the defenders. 

There was no question of A’s personal responsibility under the bond. 
In the case of The University of Glasgow v. Yuill’s Trustees, 1882, 9 R. 
643, it was definitely settled that, though the disponee of a property 
burdened by a bond takes over the personal obligation to pay by agree- 
ment in gremio of the disposition in terms of section 47 of the Convey- 
ancing Act, 1874, this does not free the disponer and original granter of 
the bond. In virtue of such a transaction, the disponer is protected 
against payment by the disponee’s obligation to relieve him, and by the 
property itself which remains burdened ; while the creditor’s position is 
bettered by receiving an additional obligant. 

But the present case is the first decision in Scots law which, as above 
indicated, settles the conditions on which the personal obligation to pay 
may be made good against the original granter of the bond after he has 
sold the property burdened. The pursuers maintained that they were 
entitled to call upon the defenders unconditionally to pay. The situation 
was this. As part of the lands had been disburdened by their authors, 
the pursuers could not put the defenders in the same position as that 
occupied by the original grantees of the bond. They, however, asserted 
that they were not bound even to assign the bond, with restricted 
security, because they would thereby be prejudiced as they held a 
postponed bond over the land —a security which would be affected 
by keeping up the first bond. It is clear, then, that the pursuers’ 
proposition, if it had been sound in law, would have operated 
hardly upon the defenders, and would in effect have decided thet 
in certain circumstances a debtor under a bond and disposition in 
security may be called upon to pay the debt twice. For, in selling the 
property, the disponer receives so much less in respect of the purchaser 
taking over the bond—z.e., he pays the bond once, and, if he be called 
upon to pay by the creditor, and do not receive an assignation, he pays 
again, and where the disponee is bankrupt has no means of refunding himself. 

The argument for the pursuers was based upon technicalities of Scots 
feudal conveyancing. A discharge, it was contended, is all that a debtor 
under a bond can demand. The infeftment in the property is accessory 
to the personal obligation, and upon a discharge of the latter registered in 
the public registers, the land is freed from the burden imposed by the 
debt. Hence the debtor is benefited by the lands being disencumbered, if 
the lands remain in his possession. But if he has sold them the benefit 
accrues to the purchaser—a result which it was maintained is a necessary 
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consequence of the sale by the borrower. In equity, though not in law, 
it was admitted that the disponer may be entitled to an assignation ; but 
this he cannot claim where, as in the present case, the creditor’s position 
will thereby be affected. 

It is satisfactory to know that the simple principles of law applicable 
alike to pledges and to securities over land, were sufficient to defeat this 
technical reasoning which Lord Kinnear characterised as fallacious from 
end toend. For, whenever a subject is lent to secure a debt, it is to be 
used by the creditor for the purposes for which it is so granted and for these 
purposes alone. The relation of debtor and creditor under a bond creates 
obligations upon each towards the other. “The obligation to restore” 
said Lord M‘Laren, “is one and indivisible, and it is the counterpart of 
the debtor’s obligation to repay, which is also indivisible.” Put otherwise : 
when the debt is paid the creditor’s obligation in Lord Kinnear’s words 
“is not to disburden the lands in whose hands soever they may be, but to 
redeliver them to the debtor when he is called upon to pay. And, if the 
lands have been sold under burden of the debt so that a mere discharge 
will not operate in the debtor’s favour, he is entitled to demand an 
assignation and disposition ; not upon any principle of equity, but because 
that is the appropriate instrument for giving effect to the creditor's 


obligation to give back the subjects which have been impledged to him 


when his debt is paid.” Therefore if the creditor cannot, owing to 
transactions between him and a disponee of the property or their 
representatives, grant an assignation to the bond with unrestricted security, 
he is barred from insisting on payment against the original debtor. 

It was also argued for the pursuers that the defenders had assigned 
to the disponee the right to redeem the land, and consequently put the 
latter in a position to deal with the creditor by getting the lands disburdened, 
wholly or partially, with or without consideration. This right, however, 
as stated in the judgments, is clearly subject to the condition that the 
disponer be thereby freed from personal liability. The decision does not, 
we think, deprive the creditor of any right which he possesses in law or 
equity. He may still employ all the remedies available to him to procure 
payment in full of his debt; but his right to demand payment from his 
original debtor is conditional on his fulfilling on his part the counter 
obligations which rest upon him as a creditor, holding a security to be used 


by him only for the purposes of satisfying his debt. W. Hewes 


Creditors v. Legatees.—The rights of an unpaid creditor of a defunct 
against the legatee who has received payment of his legacy have again been 
under discussion in the recent case of the Magistrates of St. Andrews v. 
Forbes [28th November, 1893, 1 Scots Law Times, No. 361]. The judg- 
ment of the Lord Ordinary [Wellwood], which has not been disputed, 
followed the law as Jaid down in a series of decisions centring in the case 
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of Wyllie v. Black's 77rs., 16 D. 180, The Court in that case followed an 
old case of Robertson v. M‘Comie’s Exrs., 1760, Mor. 8087, Lord Justice- 
Clerk Hope explaining, from a perusal of the original papers in the 
Arniston collection, the points argued in the case. The decision in Wyllie’s 
case was re-affirmed in the subsequent year by the case of Zhreipland vy, 
Campbell, 17 D. 487. The result of these cases may be stated thus :— 
Where the estate of a defunct is sufficient to meet all proper claims, a 
creditor, in order to preserve his claim against a legacy paid to a legatee, 
must, debito tempore, enforce his claim against the executor. If he neglects 
to do so, he is barred from proceeding against the legatee on his failure to 
recover his claim from the executor. The word legatee, it may be said, is 
used all through for convenience, as including any gratuitous beneficiary 
of the defunct. Why this question should have been again raised in the 
case under notice it is difficult to understand, but the citation by the 
pursuers of the case of Z'he Heritable Security Association, Ltd. v. Miller's 
Trs., 20 R. 675, justities the inference that that decision was considered 
to throw doubt on the cases above quoted, Lord Wellwood, however, 
dismissed that contention summarily, being of opinion that that case 
did not appear to touch the present question. It may be weil to see what 
is the position of the creditor in this matter. The creditor of a defunct 
claims payment of his debt in the first place against the legal representative 
of the defunct, his executor. The duty of the executor to the creditor who 
has thus intervened is to preserve the estate intact, and to make it forth- 
coming at the proper time for the satisfaction of the debt. If he makes 
the whole estate forthcoming, the creditor has no further claim on him, but 
if he cannot make it all forthcoming, he must supply the deficiency, in so 
far as not accidental, from his own funds [vide Juridical Review, Vol. V., 
p. 241]. Hence, where that deficiency has arisen through a payment 
having been made to a legatee before the creditor is satisfied, the creditor 
proceeds, not against the legatee, but, in the first place, against the 
executor, This is the length we are taken by the case of J/iller’s T’rs. 
The question in the case under notice does not arise until the executor 
fails to make good the deficiency in the funds of the defunct, and no such 
failure took place in Miller's case. The further distinction, that in 
Miller's Trs. the estate was insolvent, is emphasised below. When the 
failure does take place, the question at once arises, Can the creditor follow 
the estate of the defunct, where the estate was solvent at the time of 
payment, into the hands of legatees? In these circumstances, we have 
seen on the authorities, a claim by the creditor would be good if 
made debito tempore. When, then, must a claim be made to satisfy 
that condition? This depends on the ground on which the claim is 


put. First, then, does the claim depend on the considerations urged 


in the case of Robertson, that there is no claim of repetition where 
money has been “bond fide received and consumed.” You must not 
stand by and let the legatee in good faith spend his legacy ; if you do so, 
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you will be equitably barred from asking him to repeat it. You have by 
your own conduct put him off his guard, as Lord Justice-Clerk Hope puts 
itin Wyllie. In the English case of Ridgway v. Newstead, 1861, 3 De G. 
F. and J. 474, at p. 484, Lord Chancellor Campbell puts the matter on a 
similar, if not quite the same, ground. The claim, his Lordship says, must 
be made “ before the rights and liabilities of others have been varied by the 
lapse of time.” On this ground, then, a claim would be debito tempore if 
made while there remained any of the legacy unconsumed or distinguish 
able in the legatee’s hands, The practical result of such a rule would be 
that every legatee would find in it a strong motive to spend his legacy 
before a possible unpaid creditor asked him to repeat it, and such conduct 
would be quite bond fide where the legatee had no actual knowledge of an 
intended claim. Such a result hardly commends the rule. But there is 
another, and it is submitted, a more satisfactory ground, which offers a 
rule based on the date at which the legatee, not, as before, has spent, but 
becomes entitled to spend, his legacy to pay his creditors with it. We are 
here dealing with a competition between the creditor of the defunct and his 


legatee—the executor has disappeared. In these circumstances, the rule 


applied hy Statute to executries-dative, that the diligence of the defunct’s 
creditors shall be preferable to that of the creditors of the heir only 
within year and day, may prove a useful analogy. In Jyllie’s case, 
Lord Murray puts it thus: “Beyond year and day there is no 
preference over the rights of the creditor of the nearest-of-kin in 
favour of those of the creditors of the deceased. . . . Any person 
receiving defunct’s effects, when he had left ample means for paying 
all debts and legacies, after year and day, is entitled to spend them 
and pay his own creditors. All preference on the part of the ancestor’s 
creditors is at an end” (16 D. 193). In this view a claim is made 
debito tempore only when it is made within year and day of the decease 
of the debtor. Such a rule appears to have many advantages. It is 
clear and definite, and fair to both parties. It is consonant with the 
general rule that makes legacies payable on the lapse of a year from the 
death. The creditor who has not claimed his debt from the executor 
within the year may fairly be taken to have abandoned his right of recourse 
against the legatee, and to be satisfied with the security of the estate in the 
hands of the executor, and the executor’s personai responsibility to make it 
forthcoming. The fixing of such a constant punctum temporis as that at 
which the legatee’s creditors are entitled to attach the legacy in the hands 
of the legatee, in preference to the defunct’s creditors, is surely preferable 
to so uncertain a one as that at which the legacy has been bond fide 
consumed. And, further, it is hardly satisfactory for the creditor to hold 
him to be personally barred unless he make his claim timeously, and to 
determine that quality of his claim by the action of the individual legatee. 
Such a rule would entitle the creditor to the benefit of something analogous 
to the cautio muciana of the Roman law. 
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This question as to when a claim is made debito tempore has not, in any 
of the decisions, including that under notice, been specifically dealt with, 
In all of them, the position, that the claim actually in question was not 
timeoux, was not seriously traversed. The claim of the creditor has been 
invariably founded on representation of the defunct on the part of the 
legatee, a claim as invariably rejected by the Court. Hence there is con- 
siderable difficulty in attempting to build up from the general principles 
enunciated, a serviceable rule for the determination of a most important 
practical question. The absence of authority on the question is, however, 
creditable to the character of private trustees, as the question can hardly 
arise except in a case of fraudulent trusteeship. For it must be noticed 
that all through we have been dealing only with the case where there were 
sufficient funds to meet the debt when the legacy was paid, and that the 
debt might, if claimed then. have been paid. That these funds have, in 
whole or in part, disappeared, and that the trustee is bankrupt, is a com- 
bination of circumstances seldom dissociated from fraud. In the other 
case, that is, where the payment to the legatee is made when the estate is 
not sufficient thereafter to meet the debt claimed, a different principle is 
applied. There the creditor’s claim for repetition from the legatee is 
founded on the original payment to him being made in error. This is a 
question that again opens up many points of discussion, which cannot be 
taken up here. It may be pointed out, however, that had the trustees in 
the case of Miller’s T’rs, not been able to supply the deficiency in the estate, 
it is under this head of error the claim would have come, and not under 
that of Forbes’s case for which it was quoted. For in Miller’s T'rs. the 
estate was not solvent after the payments to beneficiaries made there (cf. 
Lord Justice-Clerk Hope’s opinion in Wyllie, at pp. 187-88). The subject 
is one of the unexplored regions of our law, in which it is impossible to 
move with certainty, and considerable discussion will be necessary to the 


setting up of any systematic landmarks. 
§ Ur y 8y A. J. P. Menzies. 


Wills—Bequest of £250 a-year to A, or his Descendants whether 
Annuity or Gift of Corpus ?—In re Morgan [1893], 3 Ch. 222, contains 
some useful dicta as to the value of authority in a case turning wholly on 
the construction of a particular will. A testator gave all his estate “ upon 
trust to pay out of the interest and rents arising from the same the follow- 
ing sums of money: I give to my wife £250 a-year, to H. H. M., or to 
his descendants, £250 a-year. .. . With regard to the residue of the 
interest and rents after the above payments have been made” the testator 
gave it in tenths and twentieths for charitable purposes. Stirling, J., held 
that the gifts to charities included the corpus, and this was acquiesced in. 
As regards the gift to H. H. M., it was agreed that the words ‘or his 
descendants” had the effect of converting a life annuity into a perpetual 
annuity of a specified amount, and that the testator’s intention was to 
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make a gift of so much of the corpus as when invested, say at 2} per cent., 
would yield £250 a-year. The Court of Appeal held that H. H. M. took 
his annuity for life only. If he had predeceased the testator, leaving 
descendants in any degree, they would have taken £250 a-year as joint- 
tenants so long as any of them survived. The Court was greatly pressed 


with a judgment of Hatherley, L.C., in Bent v. Cullen, where a will 
expressed in remarkably similar terms was construed. A. L. Smith, L.J., 


said: “If the Court has a clear opinion as to what is the true construction 
of a will, it ought not to be forced out of that opinion because some other 
Court, on some other will, at some anterior date, has said that some other 
testator meant otherwise. Reference to other cases on other wills is 
useless unless such cases lay down some canon of construction.” If this 
rule had been more consistently followed, treatises on wills would not have 
assumed such proportions as Jarman’s. 


Divorce—Condonation.—In Bernstein v. Bernstein [1893], p. 292, it 
was proved that a wife had been guilty of adultery with T. and &., 
two co-respondents. It was found, however, that the husband had 
condoned the adultery with T., but was not cognisant, when he did so, 
of his wife’s misconduct with 8. An ingenious argument was submitted 
that, in these circumstances, the condonation was inoperative, being 
impliedly conditional on knowledge of all the guilt of the party forgiven. 
It was suggested that a husband might forgive his wife’s adultery with a 
particular person, in the belief that the act had been committed in cireum- 
stances of peculiar temptation, against which he ought, perhaps, to have 
protected her more carefully. Had he known of her guilt with other men 
he would never have taken her back. In such a case it would be hard 
that he should be tied to her for life if he found that, prior to the alleged 
condonation, she had committed adultery with others, in such circum- 
stances that he could not find legal evidence against them. This conten- 
tion was rejected by the Court of Appeal. Lopes, L.J., who gave the 
leading judgment, thus stated the Jaw: “Condonation means a full and 
absolute forgiveness, with knowledge of all that is forgiven—it does not 
operate as a forgiveness of other unknown adulteries ; but, on the other 
hand, there is no reason why it should not stand good, although the 
husband has since been made aware of other adulteries committed bv the 
wife, which were unknown to him at the time of the condonation, and as 
to which every remedy remains.” This conclusion seems so fully borne 
out by principle and authority as to make it pretty certain that it would 
be reached in Scotland even without the aid which the learned Lords 
Justices found in the terms of the English Divorce Act. 


y F. We, 
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Evidence in Filiation Cases.—In Young v. Nicol, 8th June, 1893, 
20 Ret. 768, Lord Trayner made some remarks upon the conflicting 
judicial opinions which, according to Sheriff Mackay’s note in that 
case, prevail regarding the evidence necessary to establish the pur- 
suer’s case in an action of filiation, According to his Lordship 
the difference either does not exist or, if it does, is so slight as 
to consist “more in the form of expression than in the principle 
expressed.” These cases, although they may rarely find their way 
to the Supreme Court, are still, unfortunately, very numerous in 
local tribunals, and, as frequently they involve no less a stake than 
a man’s reputation, they can hardly be looked upon as unimport- 
ant. All will agree with the remark of the late Lord President in 
M‘Bayne v. Davidson, 10th February, 1860, 22 D. 738, when he says, 
“the defender is entitled to say that the pursuer must prove her case.” 
For it would be absurd if the mere charge of paternity brought against a 
man were to throw, even in the slightest degree, any burden of proof upon 
him. But the difficulty arises when one comes to consider what is sufli- 
cient proof in such a case. That it is held to be exceptional in its nature 
is obvious from the special exemption made in its favour under our 
old law of evidence. The woman, having established to the satisfaction 
of the Court what was called a semiplena probatio, was allowed to give 
her oath in supplement, and obtained her decree. The man was still 
excluded from the witness-box. A filiation case is now upon the same 
footing as any other, so far as the method of proof is concerned, but 
its special circumstances have of course remained the same. The 
pursuer and defender occupy a peculiar position in so far as their 
evidence is concerned, and must always continue to do so. The _ pur- 
suer, for example, is entitled to single out the father of her child from 
a number of men who have all had to do with her. On the other 
hand, the greatest importance must attach to the character of the defender’s 
evidence. If it is not to be believed, how does that affect the pursuer’s 
case where, as so often happens, there is little other evidence? This is the 
question which Sheriff Mackay’s note suggests. He quotes Lord Young, 
who in If‘Kinven v. M‘Millan, 19 R. 369, says: “If we think that he 
(i.e., the defender) lies, that is a circumstance that we are entitled to act 
upon, It is not that his lie proves the case, but that his falsehood is a 
thing we are entitled to take account of in considering whether 


we may safely act upon the woman’s statement, if we believe it.” 
Against this Sheriff Mackay places the observations of Lord Trayner 
in the later case of Costley v. Little, 30 S.L.R. 87, to the effect, 
“that if a defender in his evidence denies the pursuer’s statement 
that cannot in any view of it be regarded as a corroboration of 
the pursuer. For if the defender’s denial is true, it is a contradiction 
of the pursuer; if it is false, or is believed to be false, it is not 


evidence to any effect, it is simply discarded as false. A false state- 
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ment cannot afford any corroboration; it is not believed.” With all 
deference it is submitted that there are cases of this sort, in which a 
false statement does indirectly afford corroboration more or less. The 
woman is assisted in her proof by the man’s lies, which are not unreason- 
ably to be attributed to his guilt. If, for example, a woman relates how 
she and the defender became intimate, walked together, and were alone 
together ; while the man denies more than a slight acquaintance, and 
perhaps even that, should it be proved by other evidence that the woman’s 
account is the true one, does not this denial on his part greatly strengthen 
one’s belief in the woman’s further assertion that their intimacy assumed at 
length an improper character? The man, of course, denies this, and there 
may be no evidence from third parties, but there is the important fact that 
he also denied what is proved to be true. The innocent man would admit 
the truth, the guilty is always afraid of committing himself. Strictly 
speaking, no doubt a false statement is not corroboration. But as Sheriff 
Mackay points out: ‘ When it is not believed, only the opposite statement 
remains, which is believed, and is sufficient, if not by itself, at all events 
with the kind of corroboration which exists in nine out of ten filiation 
cases.” The real difficulty in this class of actions is that, as a rule, both 
pursuer and defender think it necessary to tell lies. Few litigants can be 
brought to understand how much they often strengthen their cases by 
admitting facts which are supposed to tell against themselves, 


Mercantile Law Amendment Act—What is Intimation to Seller of 
Sub-sale ?— Notwithstanding the important changes effected on the common 
law by the first three sections of the above statute, it is noteworthy that 
the number of cases which have arisen out of them is comparatively small, 
and the majority of these were due to a dispute about the facts and not to 
any doubt about the law to be applied. The principal class of cases is that 
of which Stim v. Grant, 24 D. 1033, and M‘Bain v. Wallace & Co., 8 R, 
360, H.L. 106, are leading examples, and which show that the Act only 
applies where there is a bond fide sale and the seller merely retains the 
bare custody of the goods sold, although the motive and object of the con- 
tract of sale may have been to give a security over moveables retenta 
possessione. These decisions depend solely on a construction of the first 
section of the Act. Only two cases (Wyper v. Harveys, 23 D. 606, and 
Browne & Co. v. Ainslie & Co., 28th November, 1893), have arisen out of 
the third section taken in conjunction with sections 1 and 2. 

At common law, where goods were sold but not delivered, the seller, as 


undivested owner, was entitled to retain them, not only for the price but 
for a separate debt due to him, whether this debt was due by the first 
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purchaser or any subsequent purchaser demanding delivery. Further, the 
goods being the property of the seller, were attachable by his creditors and 
passed to his trustee in bankruptcy ; but the personal right of the purchaser 
to the goods could also be attached by his creditors. The changes effected 
by the Act in this connection were to take from the seller his right of 
retention for a general balance due by the first purchaser, but only in 
question with a sub-purchaser ; and to exclude the diligence of the seller’s 
creditors and the title of the trustee in his sequestration—the goods, or 
rather the right to the goods, being attachable solely by the purchaser's 
creditors or trustee. 

The seller’s right of retention for a general balance due by the first 
purchaser being thus taken away in question with a sub-purchaser, it was 
obvious that the seller was in a worse position than ordinary creditors of 
the original purchaser. They could arrest the goods in the seller’s hands 
while the seller himself could not, arrestment being a diligence in personam, 
which could only be used in the hands of a third party. The seller, there- 
fore, was holding the goods not for his own benefit but for the benefit of a 
sub-purchaser who might afterwards appear. Further, if before intimation 
of the sub-sale a creditor of the original purchaser arrested, a legal puzzle 
would arise. The arrester was preferable to the sub-purchaser, the sub- 
purchaser was preferable to the original seller, claiming to retain for a 
general balance due by the first purchaser, while the original seller for such 
general balance was preferable to the arrester. The seller, the arrester, 
and the sub-purchaser would therefore each be entitled to plead the 
maxim Vinco vincentem, ergo vinco te. 

To avoid such complications and place the seller in as good a position as 
an ordinary creditor of the purchaser, the third section provides that “ Any 
seller of goods may attach the same while in his own hands or possession, 
by arrestment or poinding, at any time prior to the date when the sale of 
such goods to a subsequent purchaser shall have been intimated to such 
seller, and such arrestment or poinding shall have the same operation and 
effect in a competition or otherwise as an arrestment or poinding bya 
third party.” 

The question which arose in Browne & Co. v. Ainslie & Co, was, what 
was sufficient intimation of the sub-sale. Must the intimation be made by 
the sub-purchaser, or some one with his authority, or is it sufficient if made 
by the original purchaser? The facts were these :—Prior to an arrestment 
of the goods by the seller in his own hands, the original purchaser by letter 
to the seller intimated that he had sold the goods, but did not disclose the 
name of the sub-purchaser. The purchaser thereafter, but still prior to the 
arrestment by the seller, forwarded to the seller’s warehouseman delivery 
orders in favour of a third party (who was the sub-purchaser), and also by 
verbal communication gave the sub-purchaser’s name. The Court, dissent- 


ing Lord Rutherfurd Clark, held that the intimation was sufficient and the 


subsequent arrestment ineffectual. Lord Trayner’s opinion may be taken 
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" the as representing the views of the majority. His Lordship was of opinion 
iow that as the statute prescribed no form of intimation, any intimation, verbal 
chaser or written, which conveys to the seller the knowledge of the subsequent 
fected sale was sufficient ; it was not necessary that the seller should be informed 
- of who was the sub-purchaser—if the conditions of the original sale had been 
3 i fulfilled, the sub-purchaser’s name did not concern him, if these conditions 
; spin had not been implemented, the seller could hold the goods until fulfilment 
, " against every one; the seller’s rights, therefore, not being affected by the 
—s sub-sale, it made no difference whether the intimation was made by the 
oie original purchaser or the sub-vendee. Lord Rutherfurd Clark was of 
; vi opinion that the word intimation must be taken in its ordinary legal sense 
a as applied to moveable rights, as the process by which the right of the 
i : cedent was completed in the person of the assignee. The cedent having in 
aes virtue of the original contract of sale the right to delivery of the goods, 
can could only be divested of that right and the sub-vendee, as his assignee, 
on invested therewith, by such intimation as brought the sub-vendee into con- 
- 2 tract relations with the original seller and constituted him creditor under 
a the contract of sale. Until this was done the original purchaser was the 
igor creditor for the delivery of the goods, and it would have been a breach of 
mois contract to deliver to any one else. So long, therefore, as the original 
oe purchaser was the creditor under the contract of sale, the seller was not 
ns entitled to arrest. The knowledge of the seller that there had been a sub- 
pe sale to a disclosed purchaser was not intimation. The intimation need not 
be in writing, but it must be the act of the sub-purchaser or done with his 
— authority. This alone brought him in as a party to the contract of sale, 
an made him the creditor for delivery, and imposed upon him the obligations 
site of the contract. 7 
ail The question is a difficult one. The goods sold were not delivered 
eal to the original purchaser. The warehouse-keeper who had the custody of 
ae them was the servant of the seller, and intimation to him of the delivery 
bys orders did not effect constructive delivery. As the seller therefore remained 
undivested owner of the goods, a sale by the original purchaser would not 
én carry the goods but only the personal right to demand delivery of them, 
ba ia the jus ad rem. ‘The transference of this jus erediti the law calls an 
andi assignation whatever form it may assume. It very often assumes the form 
sae of a delivery order, which is only a mandate ; but being a mandate for the 
ane mandatory’s behoof it is the earliest and simplest form of assignation known 
5 aie to the law under the name of a procuratory i rem suam.” Whether 
» ie under the statute words of bare agreement in a sub-sale are equivalent to 
very the transference of the jus crediti, when duc intimation has been made to the 
ow seller need not be considered. Probably they are, and if so, the contract 
“ae of sub-sale is “in practical legal effect an assignation whatever it may be in 
1 the form.” But all assignations require intimation to make them effectual, and 
rom it would seem that the intimation required by the statute is the ordinary 


legal intimation of an assignation of an incorporeal moveable right. 
VOL. VL—NOo. I. H 
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The private knowledge of the debtor that an assignation has been 
granted has never been held such intimation. It does not divest the 
cedent. It is of no effect where there is a competition, as between different 
assignations or an assignation and an arrestment; though after many 
conflicting decisions it may be held as settled that private knowledge puts 
the debtor in mala fide to pay to the cedent. No doubt the seller in this 
case occupies a double position. He is not only the arrester but is also the 
debtor. As the statute, however, provides that an arrestment by the seller 
is to have the same effect in a competition as an arrestment by a third 
party, his knowledge of a sub-sale will not prevent a subsequent arrestment 
by himself in his own hands being effectual. It must be conceded, however, 
that the intimation required by the statute, like the assignation, need not 
be in writing. In Wyper v. Harveys the intimation was only verbal, and 
although the question of its sufficiency. was never raised, the case would 
never have been sent to the whole Court unless the intimation had been 
considered sufficient, as otherwise there was no question to decide. But 
must the intimation be made by the sub-purchaser or with his authority 
In Wyper v. Harveys it was so made and it would appear that this is 
necessary. Privity of contract must be established between the original 
seller and the sub-vendee, so that the latter will take not only the benefits 
but the obligations of the original contract of sale. The original purchaser 
is not to be deprived of his right to arrest until he has received a sub- 
purchaser who has intimated to him his willingness to be bound by the 
original contract, and the sub-purchaser can only be so bound by one acting 
with his authority, which the original purchaser is not. If the original 
purchaser, after intimating the sub-sale without the authority of 
the sub-purchaser, were by fraud or by mistake to resell the subjects, 
the second sub-purchaser on intimating his delivery order would be 
entitled to be preferred to the goods. So until intimation is given 
by the sub-vendee the creditors of the original purchaser would be 
entitled to attach the goods in the seller’s hands to the prejudice of the 
sub-purchaser ; and the original seller, in virtue of his arrestment is, by 
the Act, put in the same position as a third party arresting. The view 
expressed by Lord Rutherfurd Clark may, perhaps, go too far, that 
although the original purchaser has intimated to the seller a sub-sale to a 
disclosed purchaser, it would be a breach of the original contract to deliver 
the goods before the sub-purchaser himself gave intimation. In such a 
case the original purchaser would be barred, personali exceptione, from 
founding on a breach of contract due to his own act. 

The decision suggests many questions of importance. Does the third 
section, which allows the seller to arrest in his own hands, apply only 
where the goods have not been delivered, or can the seller arrest after the 
goods are delivered (it may be constructively), and have again come into his 
hands? In Wyper and in Browne & Co., the goods had not been delivered, 
so that the question did not arise. The judges, however, with the 
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exception of Lord Trayner, although apparently they had not considered 
the question, evidently proceeded on the assumption that the section only 
applied where the goods were undelivered. Lord Trayner, on the other 
hand, was of opinion that the seller had right to arrest whether the goods 
had been delivered or not; if, at the time of the arrestment, they were in 
his hands. The consequence of this would be that the Act has conferred 
upon the seller a means of obtaining a preference for a general balance, 
where before he could not have done so. His only mode of obtaining 
such a preference before the Act was by retention. This right depended 
on his possession as undivested owner. If the goods were delivered, his 
right of retention ceased, although they might remain in, or afterwards 
come into, his hands. If Lord Trayner’s view of the section is correct, the 
seller, although the goods are delivered, can now acquire a preference for 
a general balance due to him by arrestment. If the opposite view is 
sound, the seller merely gets a quid pro quo—his right to retain against a 
sub-purchaser for a separate debt, due by the first purchaser, is taken away, 
but he can arrest before the sub-sale is intimated. 

It is thought that, when the goods are delivered, the seller has no right 
to arrest, and that section 3 must be read in conjunction with section 2, 
which only applies where the goods are undelivered. The words of the 
section are: “ Any seller of goods may attach the same while in his hands 


or possession.” The fair meaning seems to be, “while in his hands 


or possession as seller.” If the goods have been delivered, the contract of 
sale is at an end. The seller has elected to deliver the goods, and thereby 
yield up his right of retention, or his right to stop the goods in transitu for 
the price. He no longer occupies the position of a seller of goods remain- 
ing in his hands. The purchaser of the goods, when he effects a sub-sale, 
is then the seller of the goods (not merely of the jus ad rem). If the word 
seller were to be taken to include the original seller, although the goods 
had been delivered, then after intimation of a sub-sale, which operated 
delivery to the sub-vendee, the original seller would still be entitled to 
arrest for a general balance due by the sub-purchaser until intimation was 
made by a later sub-purchaser, and so on ad infinitum. No doubt the 
original seller is thus in a worse position than an ordinary creditor of the 
first purchaser, while the Act provides that his arrestment is to have the 
same effect as that of a third party. But the seller voluntarily elected to 
give up the remedy which he had, by retaining the goods or arresting them 
before delivery, and thus lost his position as seller. 

Another question is raised by the opinion of Lord Young. His 
Lordship solved the diticulty in Browne & Co., on a construction of the 
first section in the following manner, The original purchaser, on effecting 
a sub-sale, was the seller of the goods; the original seller who arrested was 
his creditor ; but by the above section the goods could not be attached by 
the seller's creditors, the right to attach lay with the purchaser’s creditors ; 
arrestment by the original seller was, therefore, ineffectual. This construc- 
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So long as the goods are un- 


tion of the section seems inadmissible. 
delivered the words, “creditor of such seller,” must mean creditor of the 
The first purchaser cannot be the seller of the goods, The 


original seller. 
goods are not his. All that he can transfer is the jus ad rem, his personal 


right to delivery of the goods. 
J. GRAHAM STEWART. 
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THE PUBLIC-HOUSE IN PUBLIC HANDS. 


THAT shall we do with the public-house ? The question 
is to-day as urgent and as practically unanswered as 
ever. Patriots have sighed over it; politicians, after burn- 
ing their fingers, have given it up in disappointment and 
disgust ; brewers and publicans have smiled the smile of 
those who win, and have continued to pocket their threat- 
ened but undiminished gains. Not that we have been 
altogether at a standstill. Sunday closing can show some 
levislative achievements ; the decision in Sharp v. Wakefield 
has given the licensing justices a freer hand, and _ has 
curtailed the dimensions of the compensation difficulty ; 
Temperance Societies—all honour to them !—have laboured 
not unsuccessfully, and on many lines, to educate public 
opinion and taste, to arouse the corporate and the individual 
conscience, to foster temperance, and to rescue the victims of 
intemperance. But when all has been taken into account, 
the main problem still confronts us unsolved. Our working- 
classes, it is estimated, spend nearly one-eighth of their wages 
on beer and spirits, economising too often for this expendi- 
ture out of rent—that is, out of the health, comfort, and 
morality of their families. Dr. Gould, the eminent expert of 
the Washington Labour Department, points out that, in those 
countries where labour is most severe, the publican receives 
for liquor three-fifths as much as the landlord receives for 
rent.(a) 





(a) “TI have noticed,” writes Dr. Gould, “in the course of personal investiga- 
tions, a curious relation between expenditures for rent and alcoholic drinks. The 
economies which are necessary to indulge the appetite for spirits are almost 
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Drunkenness, quite inadequately measured by police 
statistics, still taints and paralyses the public life, cruelly 
baffling the efforts of religion, education and every civilising 
influence; while in its train come thronging immorality of 
other kinds, pauperism, crime, and the drain on public funds 
which these entail. 

One of the latest and saddest illustrations of the omni- 
presence of the drink pest is this. Two medical men, of 
Liverpool, have been investigating the excessive infant 
mortality of that city between 1881 and 1890. Out of every 
1000 children born there, nine died during infancy—that is, 
under one year of age—by violent means, while the rate for 
all England was but three. “The great source of this 
violence, this criminal violence, is drink!” say the investi- 
gators. Again, the rapid growth of the tied-house system— 
under which a series of doubtfully legal wholesale monopolies 
have laid stealthy hands on the retail monopoly—has gone 
far to degrade licensed victualling into licensed liquoring. 
That this is no exaggeration may be shown by the following 
extract from a weighty report on licensing, presented in 
1891, to the Quarter Sessions of Cheshire :— 

‘““We view, with grave concern, the growth of a system 
under which the public-house keepers become, in increasing 
numbers, the mere servants of a brewer or brewery company, 
liable to dismissal at short notice—and not bond fide annual 
tenants, responsible to the magistrates, such as are clearly 
contemplated in the Licensing Acts.”(a) 





invariably practised on the house accommodation. The figures in all the tables 
presented generally corroborate this point of view.”—Contemporary Review, 
January, 1893, page 140. 

(a) “The system of tied houses may be described as one in which the owner 
or lessee of the licensed premises is a brewer, or a brewery company. Asa rule, 
the publican to whom the license is granted is not a bond fide tenant, but a mere 
servant or manager, holding under an agreement, the object and effect of which is 
to make him dismissible at the shortest notice. The publican is compelled to buy 
the whole of his beer, or both beer and spirits, from the brewer or company under 
which he holds. Frequently he is required to pay for each barrel of beer several 
shillings (often from six to eight) more than the price at which it is sold to ‘free’ 
houses. A further feature in the system is that, in many cases, the rent charged 
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There is thus a positively and powerfully down-grade 
tendency in our public-house system. And yet, in a climate 
such as this, with the hours of labour shortening and the 
hours of le‘sure lengthening, the demand for such houses of 
refreshment as may wholesomely meet, and while meeting, 
cultivate and refine, the established needs and tastes of the 
people, cannot be wisely discountenanced. 

What, then, shall we do with our public-houses ¢ 

“End them!” cries the prohibitionist ; and I, for one, 
should not be sorry to see legal facilities given for an 
experiment in prohibition. It would be light-giving, if not 
fruit-bearing. But can we hope that if a Local Veto Bill 
were passed to-morrow, more than a very few localities, if 
indeed any, would avail themselves of it, or that the results 
would answer to the expectations of its promoters? Mr. 
Fanshawe’s report on liquor legislation in the United States 
and Canada is hardly encouraging. It is the old story, 
“Naturam expellas furcé, tamen usque recurret.” The best 
is proverbially the enemy of the good, and thus, aiming at 
what seems to them the best, prohibitionists surely run some 
risk of rejecting moderate measures, which will do the work 
of temperance, less perfectly perhaps, but still as well as 
existing conditions allow. But taking the most sanguine 
view of prohibition, its stoutest champions can hardly deny 
that there is ample room for other methods and experiments 
side by side with it. 

We cannot summarily end. In what ways, then, can 
we mend? Partly, no doubt, by certain improvements of 





to the publican is considerably lower than that which the owner or lessee himself 
pays ; the latter looking principally to the profit from the beer. This practice 
has the effect of procuring a low assessment for the licensed house ; and thus of 
throwing upon other ratepayers an unfair burden, Asa matter of fact also, the 
‘tied house’ generally assumes the form of a mere drink shop ; no eatables being 
obtainable there, or sleeping or other accommodation for travellers. The small 
proportion of six days’ licenses which are attached to tied houses, gives good 
ground for the opinion that the tied house system is a hindrance to any increase 
in the number of such licenses.”—Report on Licensing presented to the Quarter 
Sessions of Cheshire, in 1891, pages 10 and 11. 
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general applicability. For instance, in 1879, the Lords’ 
Committee on Intemperance recommended that renewals of 
beer-house licenses before 1869 should be placed on the 
ame footing as those of public-houses. Licensing authorities 
are still petitioning for this obviously desirable reform, 
Again, licensed dealers in intoxicants might well be pro- 
hibited, after due receipt of police notice, from either serving 
with intoxicants, or permitting upon their premises persons 
who have been legally defined to be habitual drunkards. And 
such cases of chronic inebriety might otherwise be brought 
under more effective treatment. Again, it is widely recognised 
as desirable that clubs, many of which seem to be little better 
than unlicensed and very pernicious drink shops, should be 
registered and brought under some regulation. Again, 
though the number of houses has been reduced in recent 
years, it is still confessedly far too large. This was admitted 
by men of all parties during the licensing debates in 1890 in 
the House of Commons. It has indeed been argued, with 
such support as singularly perplexing statistics can supply, 
that drunkenness is often found at its worst where the pro- 
portion of public-houses to population is comparatively small, 
and vice versd. It was shown before the Lords’ Committee 
in 1879, that there is a marked geographical distribution of 
drunkenness, the great coal fields seeming to coincide with 
the most drunken districts; that the northern towns and 
counties, with fewer public-houses, are more drunken than 
the southern; that there appears to be no constant direct 
connection between the number of public-houses and the 
drunkenness of the various districts, while there does appear 
to be a direct relation between the rate of increase of popula- 
tion and increase of drunkenness—drunkenness being most 
prevalent where the population is increasing most rapidly. 
On the other hand, it has been argued that in dealing with 
this question area must be taken into consideration as well as 
population, and that when compared with area, licensed houses 
would probably be found at greater intervals in the southern 
than in the northern counties; that in large towns, while 
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public-houses have decreased in number, they have increased 
in size and drink-supplying power, many of them becoming 
vaults or gin-palaces, a modern and very pernicious growth. 
It is further maintained, and with good reason, that fewer 
public-houses mean fewer and less insidious temptations—for 
opportunity surely helps to make drunkards, as it makes 
thieves—easier police supervision, diminished competition, 
and a greatly reduced number of persons directly interested 
in increasing the trade. The truth is, that here as elsewhere, 
more than one cause must be recognised. “It is clear,” 
wrote Mr. Chamberlain in 1876, “ that there are many factors 
in the problem. In addition to the number of licenses, 
climate, rate of wages, the state of trade, the nature of 
employment, the hours of work, and other considerations 
must be taken into account and allowed for, before any 
useful comparison can be made.(a) 

On the whole, it is plain that to trust in mere reduction 
is to lean upon a broken reed. ‘ Much,” remarks Mr. 
Fanshawe, “ would seem to depend on the question how, and 
particularly how much they are reduced.” Mr. Gladstone’s 
profound remark on the insufficiency of mere reduction will 
be given later on. 

High—that is high-fee-paying—License is another remedy 
at work in the United States, though of comparatively recent 
adoption. It is claimed that under this system the poorer 
and smaller saloons, which are precisely those which do the 
most mischief, disappear; that from the point of view of 
police supervision it works beneficially ; that liquor sellers 
are more inclined to observe the law when they have paid 
heavily for their licenses; that it eliminates the mischievous 
political influence of the saloon; and that it very largely 
increases the revenue. The subject is fully dealt with in 
Mr. Fanshawe’s report.(b) Though it is still too early to 





(a) “The Right Method with the Publicans,” by the Right Hon. Joseph 
Chamberlain, M.P. (Reprinted from the Fortnightly Review), page 19. 

(b) “ Liquor Legislation in the United States and Canada,” by E. L. Fanshawe. 
Vide pages 61-80, 240-249, 257-58, &e. 
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allow of definite conclusions as to its efficiency against drink 
and drunkenness, Mr. Fanshawe is able to write as follows :— 
“In public opinion it is undeniable that high license receives 
much solid support. This was a point on which I addressed 
many inquiries in all parts of the country, and I do not 
hesitate to say that among all the persons of different classes 
with whom I talked on the subject, putting aside those who 
were either interested in the trade, or else were extreme and 
uncompromising advocates of prohibition, the great majority 
favour high license as a measure of regulation.” (a) 

Thus far we have been dealing with methods which 
either abolish the public-house, or seek to reform it by 
numerical limitation and restrictive pressure from without. 
I have attempted to show that there is something to be said 
for each and all of these, and in particular I would suggest 
that high license deserves careful consideration. But is there 
not a still more excellent way? Is there not ample justifica- 
tion for an attempt to reform the public-house from within, 
by changing its whole motive and character, by placing it in 
public hands, and working it for public instead of private 
profit? By profit I of course mean moral and social, as well 
as pecuniary gain. “There is an inherent vice,” writes Mr. 
Wyndham,(b) “in our present system of licensing which every 
other reform suggested would leave absolutely untouched— 
a vice laid bare by Mr. Gladstone in the following memorable 
words :—‘ At present, as I understand it, the case of the 
Government is that the number of public-houses is enormous. 
Yes, sir; but something else ought to be taken into con- 
sideration. Why is it that the position of the public-houses 
in this country of ours is lower than it is in any country in 
Europe? That is the result of the management we have 
followed, and the number does not in the slightest degree 
tend to mitigate that statement. I am one of those who see 
the utmost, incurable, radical, and profound mischief from 





(a) “Liquor Legislation in the United States and Canada,” by E. L. Fanshawe. 
Vide pages 75 and 76. 
(b) The Contemporary Review, January, 1893, pages 67 and 68. 





THE PUBLIC-HOUSE IN PUBLIC HANDS. 107 


what is called the publican’s monopoly, and not through any 
fault of the publican, or, indeed, of any one. My firm belief 
is, that as long as the monopoly connected with private 
interests belongs to the trade you will never have true and 
efficient police supervision exercised over the public-houses, 
and without that they must continue to hold the disparaged 
aud unsatisfactory position which they do hold now, and 
have held for many generations.’”(«) In support of this view 
I may give the weighty opinion of Dr. Gould, who has 
investigated the Scandinavian System on behalf of the 
Washington Labour Department. In a letter dated 10th 
January, 1894, he writes thus :—“ The deeper I study this 
problem, and the more I acquaint myself with the different 
systems which have been working in our American common- 
wealths, in Canada, and in other places where prohibition, 
local option, high license, low license, and no license at all 
have been tried, the more firmly I am convinced that the 
Scandinavian System of control is by far the best and most 
practical method.” 

The “ public hands” might be those of either the Local 
Authority—the Town or District Council itself—or of a 
voluntary company, working under the control of the Local 
and Central Authorities, and employing all surplus profits 
beyond the payment to the shareholders of a strictly limited 
interest, for objects of public utility.(b) Either form of the 
experiment would have much to say for itself; but it is 
generally acknowledged that, for pioneer purposes and under 
existing conditions, the company system is less open to objec- 
tion. Under it, the risk is taken not by the community 
itself, but, for the benefit and under the supervision of the 





(a) From a speech by Mr. Gladstone in the debate on the Local Taxation 
(Customs and Excise) Duties Bill, on 15th May, 1890. 

(b) In the “ Authorised Companies” Bill the following are specified :—Open 
spaces for recreation, public libraries, museums, hospitals, old age pensions, tem- 
perance cafés. Dr. Gould discusses the question from the American point of view 
in The Forum tor March, 1894. Mr. T. M. Wilson, in his “Local Option in 
Norway,” gives an interesting list of the objects assisted out of surplus profits in 
that country. 
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community, by those who believe in this method of reform, 
In either case licensed victualling would change hands, and 
houses of refreshment would be provided for the people in 
which alcoholic drinks, though frankly recognised, would be 
deposed from their aggressive supremacy, and supplied under 
less seductive conditions. These conditions would, for 
example, be comfortable, spacious, and well-ventilated accom- 
modation ; temperance drinks of every kind brought well to 
the front, invested with prestige, and supplied in the most 
convenient, attractive, and inexpensive way; the pecuniary 
interest of the managers, beyond their fixed salaries, made 
to depend as bonus on the sale of eatables and non-alcoholic 
drinkables ; sales on credit forbidden ; sound, wholesome, and 
unadulterated liquors supplied; and the public-houses not 
only reduced in number, but so placed in the open as to 
facilitate police supervision, and make surreptitious access 
more difficult, if not impossible. 

The plan is no Utopian novelty. Starting at Gothen- 
burg, in 1866, it proved its mettle by defeating, after a long 
and severe struggle, a coalition between the Brandy League 
and the more fanatical and short-sighted teetotallers. It is 
now the common property and pride of Sweden, Norway, and 
Finland. Those who know it best esteem it most. Experi- 
ence has shown that to try it is to abide by it. Switzerland, 
after careful investigation, has applied the principle to the 
wholesale manufacture and distribution of the higher classes 
of spirits. The Labour Department of the United States 
commissioned its expert, Dr. Gould, to study the system in 
situ, and his report is unequivocably favourable. The con- 
clusions of that report have recently been strengthened by a 
further report from the secretary of the Commission appointed 
by the Legislature of Massachusetts to examine the Scandi- 
navian system, and to draft a Bill based upon it. South 
Carolina has actually placed its liquor traffic in public hands, 
and already the results seem more decisively encouraging 
than could have been anticipated from the peculiar circum- 
stances under which the new régime assumed its rather 
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uninviting shape. Governor Tillman has contributed to the 
North American Review for February a paper on the South 
Carolina Liquor Law, from which we learn that in August, 
1892, a heavy vote was given in that State for prohibition. 
Accordingly, a strmgent Prohibition Bill was drafted, and 
passed the Lower House by a good majority. But when it 
reached the Senate, only a week before the time fixed for 
adjournment, serious misgivings were felt. “ Prohibition in 
theory is beautiful. Many towns and a few counties in 
South Carolina had tried it, however, and the majority of the 
Senate was sceptical as to its practical enforcement.” A 
rapid study was, therefore, made of the “ Dispensary ” system 
in operation at Athens, Georgia. A Bill was drafted on 
parallel lines, and pushed through both Houses during the 
remaining days of the Session. Under this Act, which came 
into operation on Ist July, 1893, all liquors containing 
alcohol are “‘ dispensed” or sold by State otticers, the State 
furnishing the capital and owning the liquors till sold to the 
consumer, Governor Tillman makes it clear that, though 
revenue considerations are taken reasonably into account, the 
law does not rest upon a revenue basis. It rests wholly upon 
its claim to be the best method of controlling the evils which 
are inseparable from the intemperate use of liquors, and must 
stand or fall upon its merits as compared with other methods 
of controlling the evil. It need hardly be said that the Dis- 
pensary Law met with fierce opposition, “the more fanatical 
teetotallers standing shoulder to shoulder with bar-keepers 
and whiskey-dealers, in opposing it.” But Governor Tillman 
“js, nevertheless, able to assure lovers of temperance through- 
out the land, that the ‘Dispensary’ system is a grand 
success, as compared with the saloon, from any standpoint of 
the licensing system; and that three-fourths of his fellow- 
citizens, including the more moderate prohibitionists, are so 
much pleased with it, that it is safe to prophesy that never 
again will private bar-keepers in South Carolina sell liquor by 
the drink under license from the State.” In the light of the 
experience gained by six months’ trial, the law, so hurriedly 
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drafted, has been amended. The Lower House, which has 
just adjourned, has incorporated these amendments in a new 
statute, “and students of jurisprudence will be struck with 
the changes which the Dispensary Act has undergone in the 
new law. When men are in earnest in trying to attain an 
object, no great amount of time is necessary to accomplish a 
oreat deal.”(a) 

But without laying much stress on this comparatively 
new undertaking, it may be confidently said that the 
opinions of nations, the opinions of scientific inquirers, 
and the opinions of experienced residents in Sweden and 
Norway are substantially at one in upholding and recom- 
mending this method of public-house reform. Among its 
many merits is to be mentioned its readiness of adaptation 
to meet new needs and conditions. It was originally 
intended and empowered to cope with brandy-drinking, 
which was at the time ruining the Scandinavian countries. 
‘‘ According to Mr. Laing, for long a resident, the effect 
was fearful national drunkenness beyond the excess of other 
uations. The physical aspect of the people was wretchedly 
dleteriorated, and the criminal calendar is said to have been 
without parallel in modern history.” Against this terrible 
curse the Gothenburg system, co-operating of course with 
other good influences, has proved a most successful weapon. 
But of late years beer-drinking, hitherto uncontrolled and 
at one time even encouraged, has become a great and grow- 
ing cause of drunkenness. Accordingly the system is being 
extended and empowered to deal in like manner with this 
new mischief. 

It is sometimes argued that the method is un-English. 
To this objection it might be replied that a nation in whose 
veins the blood of Scandinavia so freely flows can hardly 
look upon the things of Sweden and Norway as altogether 
alien. But it will be safer to point out, first, that nothing 








(a) The Town Council of Petrolia (Ontario, Canada) has just unanimously 
resolved to seek legal powers for municipalising their liquor trade. 





THE PUBLIC-HOUSE IN PUBLIC HANDS. 111 


could be more English than the method of entrusting to 
public hands matters which specially concern the public 
weal,—gas, water, tramways, free libraries, baths, education, 
and much besides; and, next, that the State has already 
more than one finger in the public-house trade, while the 
manifest failure of our present half-and-half system of indi- 
vidualism and State action in regard to the public-house 
calls for some radical measure of reconstruction. A country 
has no moral right to draw large revenues from the public- 
house without undertaking adequate responsibility. Further, 
in the British army the Gothenburg system has for many 
years been practically and progressively at work. The 
canteen system in its earlier and cruder form displaced 
the “private tenant” system, and canteens have developed 
into regimental institutes and soldiers’ clubs, the profit on 
the sale of liquors being applied to various regimental 
objects. In India, under Lord Roberts, these improvements 
were pushed forward with most beneficial results. I was 
favoured last year with a memorandum, written by Sir 
George Chesney, now M.P. for Oxford and formerly mili- 
tary member of the Governor-General’s Council. He 
describes the admirable provision now made for the enter- 
tainment of the British soldier in India; and it may be 
confidently said that the idea of returning to the private 
tenant system would be scouted in the army as intolerable. 
Nor should it be forgotten that successful experiments have 
been made by public-spirited clergymen and laymen in 
England under circumstances allowing a fair field. Village 
public-houses on the lines recommended alike by British 
common-sense and Scandinavian experience are brightening 
and sweetening the life of several English villages. In con- 
nection with this enterprise the names of Lord Wantage, 
the Hon. F. L. Wood, the Revs. Osbert Mordaunt and 
F. Willett claim honourable mention. I have the authority 
of the rector of Sandringham for saying that the clubs 
established by the Prince of Wales for the men and lads 
working on the Sandringham estate and managed to some 
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extent on the principles now in view, have exercised a 
very beneficial effect on the neighbourhood. There are no 
private public-houses on the Prince of Wales's Norfolk 
estates. 

Two more objections should be noticed—the one moral, 
or rather perhaps sentimental ; the other financial. 

It is felt by some ardent friends of temperance that 
to place licensed victualling in public hands would be to 
incur a heavier responsibility for the evils entailed. But 
surely this is a misconception. As Mr. Chamberlain long 
ago pointed out, “ the responsibility and participation already 
exists, since the State limits and regulates the business 
and draws an immense revenue from its prosecution. The 
question, therefore, is not between the assumption of a new 
responsibility and washing our hands of the whole matter; 
but is reduced to the issue whether the control already 
assumed shall be made efficacious and complete.”(a) In 
this connection the attitude of the temperance leaders in 
Sweden and Norway is significant. Dr. Siegfrid Wieselgren, 
president of the Swedish Temperance Society, and son 
of “the Apostle of Temperance,” in his recent pamphlet, 
“More about the Gothenburg System,’ makes an earnest 
appeal to the teetotallers of England to profit by the experi- 
ence of Scandinavia, and to promote instead of thwarting a 
reform which has proved so indisputably valuable. It may be 
safely said that no one can speak with more, if indeed with as 
much, authority. Dr. Gould, in his report, quotes the leader 
of the temperance party in the lower house of the Swedish 
Parliament, as writing :—‘‘ The Gothenburg system is vastly 
preferable to free trade in liquors or to the ordinary licensing 
systems.” The teetotallers of Sweden and Norway would of 
course prefer prohibition, but their policy is to supervise, 
strengthen, and extend the Gothenburg system as paving the 
way towards the end they have in view. Thus they are not 
among Hesiod’s “foolish ones who cannot understand how 


(a) “The Right Method with the Publicans,” p. 29. 
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much better the half is than the whole.” If it is feared 
that the profits will corrupt the public conscience, we may 
surely reply that as, under any circumstances short of pro- 
hibition, profits must be made, it is better to bring them into 
daylight, to know what they are, and how they are employed. 
At present they are stimulated to the utmost by the money- 
making motive, they flow into private and _ irresponsible 
purses, they yield no compensation to the community which 
suffers so terribly from the abuses connected with the trade, 
and the friends of temperance can exercise no control over 
them. We have thus the maximum of responsibility with 


the minimum of regulative power and public benefit. Can 
this from any point of view be deemed a satisfactory 


position ? 

The financial objection takes more than one shape. It is 
argued, for instance, that if under this system the consump- 
tion of liquor is largely reduced, the revenue will suffer. 
A more miserable objection could hardly be made. It is as 
weak economically, as it is morally. What decent citizen 
would not willingly risk a loss of revenue in order to cope 
with the national curse! But besides this, as drunkenness 
and its results involve heavy expenditure, lessened incomings 
would be balanced by lessened outgoings, and if the trade 
were in public hands, its profits also would have to be 
reckoned on the credit side of the account. Again, it is 
argued, that capital would not be forthcoming. Why should 
it not be forthcoming in England, as in Sweden and Norway ? 
We have, no doubt, a heavier task to confront, but we have 
also far larger resources, and, it is to be hoped, not less public 
spirit. Nor have those countries altogether escaped what is 
unquestionably the knottiest part of our English problem— 
the compensation difficulty. For example, at Stockholm 
when the municipal council first looked into the matter, they 
found that 367 permanent licenses existed; of these 135 
were privileged, and most of them founded upon burgess 
rights. None of these permanent licenses could be taken 
away without the consent or the death of the possessor, and 
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in the case of those holding by burgess rights, until the 
decease of the wife as well. Accordingly, all these perman- 
ent licenses had to be bought out with life annuities of vary- 
ing amounts, which in the case of those holding under 
burgess rights had to be extended to the wife. “Thus, when 
the company began operations in October, 1877, with a 
complete monopoly of all the licenses for conducting the 
retail and bar trade of spirituous liquors in the city, it 
seemed to be handicapped with the large annual charge upon 
it for compensation to the expropriated license holders. In 
fact, many persons at the time predicted financial disaster ; 
but the results of the first year, after paying all eapenses 
and the six per cent. dividend to the stockholders, showed 
sufficient surplus to provide for the compensation fund for 
a period of three ov four years in advance. The annual 
charge on this account has diminished from year to year, as 
the old license-holders have died off, until only eight 
survive at the present day, 1893.”(4) In this country 
if any comprehensive scheme of public-house reform is 
to be carried out, compensation of some kind there 
must be. Publicans and those who have invested money 
in licensed property, have, it is true, no legal, but they 
have equitable claims. The question is, How are we 
to ascertain what is equitable? How best can we do justice 
to the licensed victualler without doing further injustice 
to the much-suffering and grievously wronged community ? 
Let us suppose that the State, wisely or unwisely, determines 
to take into its own hands these two monopolies—the 
railways and the public-houses. Who will have the face 
to say that equity requires the basis of compensation to 
be the same in both cases? The position of those with 
whom I have the honour of acting is exactly that of Mr. 
Chamberlain in 1876. In a speech to the Birmingham 
Liberal Six Hundred, he said :—‘“ Our resolution says that 
compensation shall be paid upon a principle to be settled 





(a) Dr. Gould’s Report, pages 144-45. 
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by Parliament. It is a cardinal point of any reform in 
this direction that Parliament itself shall say upon what 
basis those persons shall be compensated. If it is to be 
left to open arbitration, we know enough of arbitrators 
to feel certain that no sensible municipality would ever 
touch the risk for a single moment; but if Parliament 
will settle the rate of compensation, whatever it may be, 
then the calculation of results will be as certain as a pro- 
position of Euclid. It would be easy for me, or anybody 
who had an elementary knowledge of figures, to tell before- 
hand the exact amount you would make, or the loss you 
would sustain, if loss there should be, as it has been for me 
to make a prediction in a similar case with regard to the 
purchase of the gas and water works, There is absolutely 
no speculation in our proposition as it stands; but it must 
always be borne in mind that the interference of Parliament 
to settle the basis of valuation is an essential in the 
scheme.”(@) In his “ Right Method with the Publicans,”(b) 
Mr. Chamberlain mentioned five years’ purchase as a fair 
basis of calculation, and it must be remembered that since 
then the decision in Sharp v. Wakefield has made the 
legal position clearer, and that the trade has had warning 
after warning as to the insecurity of its tenure. The falling 
value of public-house property reflects the growing convic- 
tion of insecurity. Those whom the compensation difficulty 
frightens should also remember that if the licensed value 
of many public-houses is several times more than their 
naked property value, there is a still larger proportion 
which, on close investigation, will be found to be worth 
little more than their property value. Dr. Gould, in a 
letter dated 10th January, 1894, writes :—‘ I cannot under- 
stand, in following the progress of your movement, why so 
many people make such a bugbear of the compensation 
question. It is really quite simple and easily dealt with, 





(a) “Licensing Reform and Local Option,” pp 
(b) Fortnightly Review, of 1876, 
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if we follow the example set us by our Swedish and 
Norwegian friends.” He then goes on to explain how 
the surplus profits will amply meet all reasonable and 
equitable claims. Dr. Siegfrid Wieselgren and Mr. T. M. 
Wilson fully bear out this opinion. 

But objections can seldom be completely removed by 
arguments, however weighty and strong. The one thing 
required is a trial, and surely there is ample warrant in both 
reason and successful experience for our giving a fair trial to 
this particular reform. It meets the views and does the 
work of every school of temperance reformers. It is high 
license at its best and purest; for no private publican can 
offer the community anything lke such liberal terms, 
financial, as well as social and moral. It will trenchantly 
reduce the number of public-houses, place them in the open 
conveniently for police supervision, and convert their whole 
character by eliminating the motive of private profit, and 
making the public good their sole end. It will readily 
respond to those ideas of improvement which the conscience 
and growing refinement of the people may from time to 
time develop. Days and hours of closing, well-devised 
experiments in popular victualling, and other details of 
management, will be worked out naturally and ungrudgingly. 
The plan should, for obvious reasons, commend itself to the 
moderate reformer. To the prohibitionist it should not be 
unwelcome ; for, if it succeeds, it will do part of the work he 
has in view, while, if it fails, it will supply another powerful 
argument for prohibition. ‘‘ The acceptance of the plan may 
also be commended to the longer-headed in the trade itself, 
since it is the only one which fairly recognises their interests, 
and if it be rejected, it is inevitable that further harrying 
restrictions will, from time to time, be imposed upon 
them.” («) 

Nor should it be forgotten that the plan aims at much 
more than the mere extirpation of drunkenness and its foul 








a) Mr, Chamberlain’s “ Right Method with the Publicans,” p. 29. 
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brood. Holding, as we do, that the public-house practically 
is, and long must be, the working-man’s club, and that his 
social instincts should be frankly recognised and cultivated, 
not ignored, we believe that the entertainment of the people 
is a public duty of capital importance, and that the com- 
munity is not justified in leaving it to take its sorry chance 
in private hands, but should accept the direct responsibility 
of endeavouring to brighten, sweeten, and elevate English 
life at a point where it has hitherto been deplorably corrupt. 
Who that knows anything of the Continent has not envied 
the way in which the working-classes abroad—wives with 
husbands, and children with their parents—can temperately 
enjoy themselves even in the presence of alcohol, and through 
such enjoyment unconsciously gain a social education of no 
trifling worth? We glibly talk of education as an influence 
before which intemperance must vanish, but we forget that 
the public-house must be itself a potent educator for evil or 
for good. In public hands it would eagerly and effectively 
co-operate with Church and School and every refining agency. 
Upon its present footing it is too often the Devil’s opposition 


seminary. 
F. J. Cestr. 
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SUCCESSIONAL PROVISIONS IN MARRIAGE- 
CONTRACTS. 


name the judges have said their last word in every case, 
comes the turn of the profession to consider it, and 
to endeavour to estimate how far the law has gained or lost. 
In so far as being intelligible is concerned, there is nothing 
to be said against the recent judgment of the House of Lords 
in the case of Macdonald against Hall.(a) The question 
raised was of the simplest kind; and, whichever way it 
was answered, the rule would have been easy to understand 
and apply. In so far as concerns difficulty of answering, no 
member of the profession can dispute that it was great. As so 
frequently happens, views which were unanimous were taken 
in the two Appeal Courts, the one for, and the other against, 
the decision of the Lord Ordinary; but, even when all has 
been said, it will not be easy for every one to convince him- 
self that the views which were last expressed were the best. 
In so far as concerns substance of the law, there can, I think, 
be little except regret that the judges of the House of 
Lords felt themselves compelled to lay down a rule giving 
an effect to a marriage-contract which the parties to it could 
hardly have contemplated, and depriving those parties to a 
large extent of that control over their own property which 
they would doubtless have regarded as legitimate. 
In the course of the argument, it was admitted to be 
settled law that a conveyance in an antenuptial contract of 
marriage in favour of the children of the marriage is not 





(a) 1893, 20 R. (H.L.), 88; reported as Macdonald v. Scott, 1893, A.C. 642. 
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revocable, even with consent of both parents. The position 
that conveyances in such a contract in favour of strangers 
are revocable, was equally beyond doubt. As it is well, 
when things are taken for settled law, to be under no mis- 
take as to their import, I quote, from Lord Watson’s judg- 
ment, the words which he took with approval from that of 
Lord Kinnear: ‘The general rule which is applicable to 
marriage-contracts is that, when a husband settles his pro- 
perty, or any part of it, upon the wife and children of the 
marriage, with a destination to other persons on the failure of 
children, there is no jus crediti given to any one as against 
him and his heirs, except to the wife and to the children of 
the marriage, and any clauses of eventual destination to 
strangers and remoter heirs must be regarded as mere gratui- 
tous destinations, which create no obligation against the 
granter and his heirs, and which he may, therefore, defeat at 
his pleasure.” The question in the Hall marriage case was 
whether a grandchild was under such a contract in the 
position of a child or a stranger. 

The language in which the question was discussed hardly 
disclosed what was truly in dispute. This language was 
inherited from a succession of cases on the same point, and 
the issue in law which was put, was whether the provision in 
favour of the grandchild was pactional or testamentary ? 
This, the traditional method of stating the legal issue, has 
the disadvantage of not bringing out a point, which to a 
person who regards merely what it is best for the public, 
is the most important. Stated in ordinary language, the 
question was threefold—( firstly), Whether the provision 
in favour of the grandchild was absolutely irrevocable ? 
(secondly), if it was revocable, did it require the consent of 
both parties to revoke it; or (thirdly) could it be revoked 
at the pleasure of the person providing the property? The 
discussion appears to me to have gone on in all the Courts 
as if the question must lie between the first and third of 
these alternatives. The reason why the law excludes the 
second alternative was nowhere stated, unless it be in the 
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words where Lord Watson restates the doctrine of jus quesi- 
tum tertio. [apprehend that the reason is more deeply seated, 

Our earlier lawyers would not admit the power of the 
spouses in any way to vary by contract the effect of the 
law of marriage upon their property, and the rights of suc- 
cession of their children. The jus marvti, jus relicte, and 
legitim could no more be regulated according to the wishes 
of the spouses, than the spouses could so regulate matters of 
status. ‘The first concession to freedom of contract in this 
matter was when the judges attributed validity to antenuptial 
contracts. But the law remained the same as to postnuptial 
arrangements ; and just as it had of old refused any sanc- 
tion, except in very exceptional circumstances, to any change 
of the legal rights of parties, so it has continued to refuse 
to allow of any postnuptial change on their contractual 
rights. According to the view of the old lawyers, the 
Woman was virtually a ward under the curatorship of her 
husband, and all bargaining between them was just as much 
illegal as a bargain between minor and curator. It is, there- 
fore, well enough settled that where there is what is called a 
“ pactional” provision for children, the parties to the paction 
have no power to undo it. The law appears to me never to 
have distinguished, as it might justly enough have done, 
between pactional provisions which were onerous on the part 
of the children, and those which were not. It might well 
enough have said that provisions, in respect of which children 
had been made to give up their right to legitim, were to be 
taken as provisions for which they had given consideration, 
and, therefore, as onerous on their part. But no such 
distinction has been taken, and the Courts, with the facts 
fully before them, that the Hall marriage-contract did not 
discharge the children’s claim to legitim, and that though it 
had, the grandchild had none to surrender, do not take it in 
the present case. The Lord Ordinary and the House of 
Lords must have seen that, as regards the grandchild, the 
provision was purely gratuitous, and yet, when they decided 
against the validity of the bequests made to the trustees im 
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Mr. Hall’s settlement, they held that even with his wife’s 
consent, Mr. Hall could not touch the grandchild’s provision. 
No attempt has hitherto been made to subdivide “ pactional ” 
provisions into onerous and gratuitous; but when the 
doctrine of their irrevocability led to absurdity, recourse 
was had to a new idea. Where it was plainly absurd to hold 
a stipulation in a marriage-contract as to succession as 
irrevocable, the fiction was invented that it was not pactional 
at all, but testamentary, and therefore under control. Hence 
we got the time-honoured division of provisions which were 
in obligatione, and those which were in destinatione. 

Lord Watson seems to rest the irrevocability of suc- 
cessional provisions in marriage-contracts upon the ground 
of jus quesitum tertio, which he evidently regards as still 
a valid and unquestionable doctrine in the law of Scotland, 
and he treats as something exceptional the fact of such 
provisions to strangers in marriage-contracts, being regarded 
as conferring no irrevocable right. ‘‘ The general rule of the 
law of Scotland,” says his Lordship, “‘is that every stipula- 
tion in a mutual agreement is binding upon the person 
obliged, whether it be conceived in favour of the other con- 
tractor or of a third party.” And he goes on to discuss in a 
noteworthy paragraph why marriage-contracts, “which are 
the most onerous of all,” are in some respects exceptions 
to this rule. Had it not been for Lord Watson’s high 
authority, I should have ventured to say that the doctrine 
of jus quesitum tertio rested in Scotland on no valid 
grounds, was far too broadly stated by our Institutional 
writers, and had been tacitly abandoned. The respect for 
Jura quesita was greater in bygone times than now. The 
doctrine of jus quesitum tertio was introduced into Scot- 
land from the Civilians of the seventeenth century, who 
apparently on the point had to some extent misunderstood 
the civil law.(a) Stated in its broad form, as stated for 





(a) The texts are fully elucidated in Windscheid, “ Lehrbuch des Pandekten 
Rechts,” Vol. ii., § 316. 
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example by Stair (i. 10, 5), it seems to have no sutticient 
foundation in sound principle. Why should the making of a 
mutual contract, though the making be equivalent to delivery 
as regards the immediate parties, be held as delivery to a 
third party who knows nothing of what is being done; and 
why should the parties not have the power of undoing, so far 
as concerns him, what they have done? The doctrine that 
they have no such power strikes one as being against one of 
the first principles of the law of obligations, namely, that 
without delivery by the debtor to the creditor, nothing is 
completed. ‘The most of the Scottish cases of jus tertio are 
explainable, either on the ground that one of the parties 
acted as agent, or as trustee, for the third party; or upon 
the ground either of actual delivery to the third party, or 
that by an express, irrevocable arrangement of parties, 
delivery was dispensed with, for it is unquestionably within 
the powers of any parties, by an express exercise of their 
will, to dispense with delivery ; and especially in successional 
matters one is quite familiar with this principle. If any of 
the Scottish cases go farther, they certainly seem contrary to 
those modern views of the law of contract, which are 
embodied in Tweedle v. Atkinson, 1861, 1 B. and S. 393, 
30 L.J., Q.B. 265, and could hardly now be followed. 
Dismissing the proposition that the parties who had 
made the stipulation in favour of the grandchild, could 
revoke it of mutual consent, there remains only the 
choice between the alternatives that the provision was 
altogether irrevocable, or that the husband who had 
supplied the property could revoke of his own motion. 
The consideration that the latter alternative was possibly 
the most equitable is plainly not at all important. The 
question had to turn on whether, according to the authori- 
ties, the provision was “pactional” or “testamentary.” 
One might suppose that this had reference to the form 
of the provision. It has none. Whether such a provi- 
sion is for children and their issue, or for strangers, the 
form of words used is the same. The question in the minds 
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of some of the judges resolved itself into the question 
whether the provision was onerous or gratuitous. This point 
again turned in no degree upon the language of the parties. 
The only consideration expressed in such contracts is the 
marriage, and it is set forth in the same way whatever the 
destinations may be. In our law, however, we have always 
refused to allow the question of consideration to enter into 
the ordinary law of contract. Where a party has distinctly 
and deliberately bound himself to do a certain act bya 
delivered deed, we in no case—apart from fraud—think 
of inquiring whether he had or had not sufficient reason 
to grant it. And where a man in the same deed binds 
himself for the same consideration to perform something in 
favour of two sets of parties in precisely the same terms, 
we should not think of deciding in favour of the one set 
of parties because the expressed consideration was for them 
sufficient, and against the other because it was for them 
insufficient. Neither the form of words used nor the 
question of consideration will enable a Scots lawyer to 
divide successional provisions in a contract into pactional 
and testamentary. We arrive finally at the ground of the 
decision—namely, that precisely similar words following 
the same statement of consideration, are to be held as 
pactional where the Court thinks the parties intended a 
paction, and as testamentary where the Court thinks that 
the parties intended a testament. 

On this question of intention all the Courts quite rightly 
thought themselves bound to think as their predecessors in 
legal learning had thought. The question turned in the 
first place upon what Bankton (i. 5, 15) and Erskine 
(iii, 8, 88) had thought, and the attempt was made to 
interpret their words as if they had been found in a 
statute. They had spoken of antenuptial marriage- 
contract successional provisions in favour of “children” 
or “issue” of the marriage being irrevocable; and of 
-those in favour of strangers being revocable; in which 
did they mentally class the children of children? - The 
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question is by no means an easy one, and turns to a cer- 
tain extent upon ideas of the nature of the family some- 
what different from those now current. The judges of the 
First Division made this question of child or stranger turn 
upon the question whether the grandchildren were or were 
not persons for whom the parties were bound at law to pro- 
vide. If they were persons for whom the common law bound 
them to provide, they fell to be counted as children of 
the family, and a pactional provision was made. If 
they were persons for whom the common law left it 
optional to provide, they fell to be counted as strangers, 
and merely a testament was made. It is difficult to see 
any other solid ground of distinction. Upon this ground 
I confess I am unable to discover in the judgment of the 
House of Lords any answer to the position of the judges 
of the First Division. Grandchildren were not persons 
for whom, according to the old law of Scotland, parents were 
bound to make a provision. The utmost which grandchildren 
could ask was aliment, and they never had right to the 
portio legitima which immediate children could demand. 
It may be added that by our law the patria potestas never 
included grandchildren. A grandfather never had any right 
to the guardianship of the children of his deceased sons and 
daughters.(a) As regards him they were in the position of 
strangers, and they did not even succeed to him ab intestato 
where he left surviving children. In the old law a distinc- 
tion was even made among children, between the “ bairns 
in the house” and those outwith it, but the old law never 
held that a grandchild had the rights of a child. The 
grandchild who was an heir in heritage had a special posi- 
tion, but in the ordinary case the marriage of a child 
created a separate family, and the rights of the grand- 
‘children were against the children only. 

Looking to the customs of the time, therefore, I should 
have thought the judges of the First Division right in 








(a) Lamington v. Jolly, 1685, M. 16,306. 
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understanding that Bankton and Erskine meant children 
only; that other clause of Bankton (i. 5, 9) which was 
quoted, does not to my mind remove the impression. In 
it he spoke of a provision in a marriage-contract for substi- 
tute heirs of entail being irrevocable. No doubt, provisions 
for heirs are in a materially different position. With them 
there is always the right of representation, and whatever 
right the child had as heir, it must naturally be held 
that the grandchild who succeeded to his position, had 
also. Another passage of Bankton, to whose learning 
and sense justice is now being done, deserved also, I 
think, consideration (i. 5, 12). The deed in the present 
case conveyed acquirenda or conquest, as well as the 
husband’s property at the time; and in speaking of the 
children’s right to the conquest, he draws a distinction 
between what is earned and what.is got gratuitously—by 
succession or donation—to the effect of saying that the 
children could have no irrevocable right to the latter, and of 
giving such a right only to the earnings, “for it is only in 
such acquisitions that the wife or children can act a part, or 
be assistant.” The notion was evidently strong in Bankton’s 
mind that the binding nature of such provisions turns on 
much the same grounds as those which made the claims to 
legittim indefeasible. Such grounds were inapplicable to 
grandchildren. 

It was not, however, so much upon the authority of the 
institutional writers, as upon the authority of three cases, 
which were not cited in the Court of Session, that the case 
was decided in the House of Lords.(a) ‘Two of these were cases 
of heritable property, and of nothing else; and in the third, 
so far as can be judged from the meagre report, the heritage 
‘was much the most important part. Here the question 
seems to me to be by no means in the same position. All 
the considerations which affect heritage are essentially 
different from those which affect moveable or even mixed 





(a) Stewart v. Graham, 1744, 1 Paton’s App., 364; Macleod v. Macleod, 
1828, 6 S. 1043 ; Arthur and Seymour v. Lamb, 1870, 8 M. 928. 
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successions, Our systems of heritable and general succession 
law are so different in their origin and nature, that it is 
seldom safe to argue from the one to the other. In heritage, 
the principle of primogeniture and of representation being 
admitted, the “ pactional” element there is as strong in the 
case of the second as of the first heir, because the intention 
there is to found a family, while the only intention necessarily 
involved in the making of an ordinary marriage-contract is to 
perform the legal duty of providing for the immediate children, 

It is difficult, I am bound to say, to find satisfactory 
grounds for any decision in the authorities, and the difficulty 
is inherent in the nature of things. The Scottish view that 
the same words, when used with reference to children, are 
pactional, and when used with reference to strangers, are 
testamentary, will not stand examination. The making of 
the distinction has been forced upon us in the progress of the 
development of the law. If it could be supposed to arise 
from anything else, it would come to the distinction between 
onerosity and non-onerosity. It would thus come virtually 
to the English doctrine of consideration, which we are all 
agreed has no place with us. It was no wonder that Lord 
Herschell slipped into the use of English phraseology, and 
one can quite well sympathise with the difficulty of making 
any one outside Scotland understand the reasons why in a 
marriage-contract a grandchild should be classed with 
strangers, and not with children. Seeing that the law, 
as at present interpreted, refuses (except possibly in 
the rarest cases) to the spouses the power of revising 
their marriage-contracts so as to make them suit changed 
circumstances, one can only regret that one more addi- 
tion has been made to the cases where no power to rectify 
a mistake is left. That the House of Lords, however, 
took the opportunity of rectifying one unfortunate result 
of the original marriage-contract is highly satisfactory. 
The terms of the Hall marriage-contract, made to suit 
the comparatively humble circumstances in which the par- 
ties were when it was drawn up, would, if they had been 
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carried out strictly, have reduced the widow from aftluence 
to penury. The successful litigant, who had made no 
visible sign in the lower Court, was moved in the higher 
to waive his claims, so far as his grandmother was con- 
cerned, and a reservation of her rights to the liferent of 
the fortune was embodied in the judgment. Every litigant 
will not be so generous, and the matter will come up for 
decision in some future case ; but the action of the Lords has 
thrown a wholesome doubt on the doctrine that a man who, 
while disposing of his whole effects, has made an insufficient 
provision for his wife in a marriage-contract, has no power of 
increasing that provision. 

An amusing incident of the case was the confronting of 
Lord Watson with a judgment of his own,(a) which was read 
by the judges of the First Division as containing an opinion 
precisely the opposite of that which was present to the mind 
of the noble lord when he delivered it. It is not often that 
an authority has it in his power to see the effect which his 
words produce. Persons in less exalted positions seldom 
become authorities till they have gone where no interpre- 
tation can startle them; but I daresay there are many of 
them who would turn in their graves if they could only see 
all the subtle meanings which they are supposed to have 
entertained. Judges deal with concrete cases, and some who 
never venture to give expression to a general rule, leave 
room for any amount of speculation as to what the principles 
may have been which lay behind their judgments. The 
analogical application of their cases, so as to evolve the wider 
principles which they presuppose, is left by them to other 
minds. Lord Watson is a distinguished exception, and never 
hesitates to lay down principles both boldly and lucidly, and 
it is somewhat hard on him that on one of the few occasions 
on which he has taken something for granted, his drift 
should have been so completely misapprehended. 


J. Dove WiLson. 





(a) Mackie v. Gloag’s Trustees, 1884, 11 R. (H.L.) 10. 
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RECENT SCOTTISH EDUCATIONAL LEGISLATION. 


HE numerous Acts dealing with educational administra- 
tion in Scotland, which have been put on the Statute 
Book since 1888, have necessitated the publication of a new 
edition of “Sellar’s Manual of the Education Act.” (a) This 
has just been brought out by Mr. J. Edward Graham, and 
supplies an invaluable guide and directory to the members of 
School Boards and others who have to carry out the provi- 
sions of the Acts. 

The book is divided into three parts. Part I. contains a 
clear and concise summary of all the principal Scottish 
Education Acts, whether repealed or now in force. The 
earliest Statute in the summary is that of 1494, in which 
we apparently find the first trace of compulsory education, 
this Statute ordaining, under a penalty of twenty pounds, 
“that all barrones and freehalders that ar of substance put 
their eldest sonnes and aires to the schules fra they be six 
or nine ziers of age, and till remaine at the grammar schules 
quhil they be competentlie founded and have perfite Latine.” 
The last Statute in the summary is the Day Industrial 
Schools Act of 1893, which is the latest development of 
compulsory education, and which is intended to secure the 
education of the poorest and most neglected children in the 
country. 

Part II. contains the text of the Acts directly affecting 





(a) “Sellar’s Manual of the Acts relating to Education in Scotland.” By 
J. Edward Graham, B.A. Oxon., Advocate. Ninth Edition, William Blackwood 
& Sons, Edinburgh and London, 1894. 
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education in Scotland from 1872 to 18938, with notes, and 
references to legal decisions. 

Part III. contains the abstract of cases dealt with in the 
Court of Session and Sheriff Courts; and in the Appendix is 
given a summary of all the Scottish Acts which indirectly 
affect the administration of the Education Acts. 

In his preface Mr. Graham points out that during the 
last five years, since 1888, no less than fourteen Acts of 
Parliament have been passed which directly or indirectly 
affect the Scottish Education Acts. None of these Acts, 
however, affect the broad general principles on which the 
Act of 1872 is based, but are intended still further to carry 
out these principles which are, as stated in the preamble to 
the principal Act, “to amend and extend the Law of Scot- 
land on the subject of education in such manner that the 
means of procuring efficient education for their children may 
be furnished and made available for the whole people of 
Scotland.” The first important amending Act is that of 
1878, some of the provisions of which are intended to 
strengthen the compulsory powers of School Boards by 
authorising proceedings against defaulting parents at inter- 
vals of one month instead of three(a), and by making 
stringent regulations for the casual employment of children 
of school age.(b) These provisions have been still further 
modified and complicated by the Acts of 1883 and by section 
3 of the Act for the Prevention of Cruelty to Children passed 
in 1889. 

The Act of 1878 prohibits the casual employment of any 
child under ten years of age; while section 3 of the 1889 
Act gives powers to School Boards to license, under certain 
conditions, children between the ages of seven and ten to 
take part in theatrical or other public performances. Again, 
by the Act of 1878, no child between the ages of ten and 
fourteen may be casually employed after 9 P.M. in summer 





(a) See section 70, Education (Scot.) Act, 1872, and section 28, Act of 1878. 
(b) Sections 5 to 11, Act of 1878. 
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or 7 P.M. in winter, except “by written permission of the 
School Board for not more than six weeks ;” but it does not 
appear that any license is required for children over ten who 
are engaged in theatrical performances, unless they have not 
passed the Fifth Standard. 

Under the Act of 1878 the enforcement of the law rests 
with the School Board, under the Act of 1889 it rests with 
the Inspector under the Factory and Workshops Acts of 
1878. The complications in the provisions of these two Acts 
seem to arise from the fact that the one is a purely Scottish 
Act,—the other an English Act, of which only certain parts 
apply with modifications to Scotland. 

The Act of 1883 increased the compulsory power of 
School Boards by—(1) allowing prosecutions under the 
Education Act, to be brought before every kind of inferior 
Court in Scotland; (a) (2) the extension of the school age 
from thirteen to fourteen; ()) and (3) the enforcement of 
attendance at a specified State-aided school of children 
neglected by their parents, under an order of the Court 
called an attendance order.(c) Compliance by the parent 
with the attendance order was enforced by a penalty not 
exceeding twenty shillings, or imprisonment not exceeding 
fourteen days; but no further proceedings dealing with the 
neglected child were possible under the Acts of 1872, 1878 
and 1883. The Day Industrial Schools Act, 1893, has now 
made it possible, not only to enforce the compulsory provi- 
sions of the Acts by the prosecution and punishment of the 
parent, but to secure the education of the neglected child by 
the enforced attendance during the whole day at a certified 
Day Industrial School under an order of Court,(d) and in 
cases of non-compliance with this order by his committal for 
a short period of detention at a certified Industrial School.(e) 





(a) Section 3, Act 1883. (b) Section 4, Act 1883. 

(c) Sections 9 and 10, Act 1883. 

(d) See Section 3 (4) and Section 4 of the Act 1893. 

(ec) The somewhat complicated procedure necessary for the carrying out of the 
provisions of the Day Industrial Schools Act is very clearly explained by 
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The most important recent financial change that has been 
made in educational administration is the abolition of school 
fees in state-aided schools. This has been effected by grants 
in relief of fees provided under the Local Taxation Act, 1890, 
and the Education and Local Taxation Acts, 1892. This 
grant is distributed under a Minute of the Scottish Education 
Department and is available for all State-aided schools, 
whether these are under the management of School Boards 
or other managers, on condition that no fees shall be exacted 
from scholars between five and fourteen years of age. 

With the consent of the Education Department, however, 
School Boards may maintain a certain number of schools in 
which fees are charged, after a sufficient number of free 
schools have been provided. The distribution of the grant 
is made in proportion to the average annual attendance at 
each school. The total amount available for the fee grant 
for 1892-93 is estimated at £323,017, 15s. 7d., and gives a 
fee of 12s, per scholar in average attendance. 

Free education does not seem, as yet, to have materially 
affected the average attendance at the public schools. The 
enrolment has been increased, especially in the infant schools, 
but there is still a large exodus of children from school 
on their passing the fifth—the exemption standard. The 
relief from payment for their children’s education is not 
a sufficient inducement to parents to allow their children 
to remain at school after they can claim the labour certificate. 
The problem of how to check the educational waste involved 
in the early withdrawal of the mass of our children from 
school, is one that the Legislature must face, and that soon, 
whether it is to be done by raising the age for compulsory 
attendance at school, or by raising the standard of attain- 
ment for the labour certificate. 

The Blind and Deaf-Mute Children’s Act, of 1890, which 
applies to Scotland only, devolves on School Boards the duty 





Mr. Graham in his notes on Section 70 of the Act 1872; Sections 9 and 10 of the 
Act of 1883, and Sections 2, 3, and 4 of the Act of 1893. 
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of not only providing out of the school fund for the 
education of blind and deaf-mute children between the age 
of five and sixteen, whose parents are from poverty unable to 
educate them, but the further duty of paying, when neces- 
sary, for their maintenance. The intention of the Act seems 
to be to enable School Boards to enforce the compulsory 
provisions of the Acts in the case of these children as 
regards education. It does not seem clear, however, why 
Parochial Boards should be relieved of the duty of providing 
out of the poor rate for the maintenance of poor, blind, and 
deaf-mute children, and why the duty of providing for their 
maintenance, out of the school fund, should now devolve on 
School Boards. Perhaps it is, that by section 7 of the Act the 
rights of the parents are saved, so that any payment made 
under this Act in respect of a blind or deaf-mute child does 
not deprive the parents of “any franchise, right, or privi- 
lege,” as would have been the case under the poor law. This 
is surely hardly a sufficient reason for creating an entirely 
new department in School Board administration, as Parochial 
Boards already have all necessary machinery and every 
facility for investigating and dealing with such cases. 

The only two Acts recently passed, which materially 
affect the scope of public education in Scotland, are the Tech- 
nical Education Act of 1887, and the Amending Act of 1892. 
Under the first of these Acts, School Boards are empowered 
to build and maintain a technical school in their district, 
subject to the approval of the Scotch Education Department. 
This Act has, however, been little used. The Technical 
Instruction Amending Act, of 1892, which defines the 
purposes to which any moneys contributed for technical 
education under section 2 of the Local Taxation (Customs 
and Excise) Act, 1890 may be applied, has had more practi- 
cal result in promoting technical education. The grant 
available under this section (called the residue grant) is at 
the disposal of the Town Councils and County Councils, 
either for the relief of rates, or for the purposes of technical 
education within the meaning of the Technical Education 
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Act, 1887. During 1891-92 and 1892-93, a very large pro- 
portion of this money has been devoted to technical educa- 
tion. But the application for this purpose is not compulsory 
on the Local Authorities, and is dependent on their annual 
vote. 

For the purpose of promoting secondary education, a 
sum of £60,000 has been applied, under section 2 of the 
Education and Local Taxation Act, 1892. The purposes 
of this grant (usually called the equivalent grant, being 
the equivalent to the fee grant given for free education 
in England), are—(1), “To defray the cost of the inspection 
of higher-class schools in Scotland, and of holding examina- 
tion for, and granting the leaving certificate of, the Scotch 
Education Department ;” and (2) “making provision for 
secondary education, under minutes of the department sub- 
mitted to Parliament, in urban and rural districts in 
Scotland.” («) 

The minute at present in force is the survival of several 
minutes submitted for parliamentary criticism last session, 
and provides for the distribution of the grant in proportion 
to population. The proportion falling to each locality is 
administered in accordance with schemes submitted for 
approval to the Seotch Education Department by local 
committees, appointed under the minute in the counties 
and in certain burghs. The county committees are com- 
posed of representatives of chairmen of School Boards, and 
an equal number of county councillors, and one of Her 
Majesty’s Inspectors. On the burgh committees, appointed 
only for the burghs of Edinburgh, Glasgow, Aberdeen, Leith, 
Dundee, and the parish of Govan, there are representatives 
of the School Boards, the town councils, and the endowed 
institutions, and one of H.M. Inspectors. 

The schemes for the division of the grants framed by the 
different committees are very various. The allocation of the 





(a) Section 2, sub-see. (1) (6), of the Education and Local Taxation Account 
(Scot.) Act, 1892. 
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grants in proportion to population has resulted in the largest 
share of it falling to the already richly-endowed places like 
Edinburgh, Glasgow, and Aberdeen, while the sums allocated 
to the poorer and sparsely populated districts are altogether 
inadequate to meet their requirements. 

The intention of the legislature ‘‘ to promote the efficiency 
of secondary education, and to open its advantages to the 
largest number,” would surely have been better accomplished 
if a definite scheme had first been framed to suit the educa- 
tional necessities of each locality, and the money necessary 
to carry it out then apportioned, instead of first distributing 
the money with no regard to educational requirements, and 
then framing a scheme for each locality, which is necessarily 
limited by the amount of money available. 

It is obvious that further legislation is necessary for the 
satisfactory organisation of secondary and technical education 
in Scotland. It is impossible to define absolutely what is 
secondary and what is technical education. This is so 
generally recognised, that the National Association which 
was formed in 1887 under the presidency of the Duke of 
Devonshire, and in the interests of technical education only, 
has found it necessary to include secondary education in the 
scope of its work, and is now an association for the promotion 
of secondary and technical education. This also describes the 
Scottish Association formed last year under the presidency 
of Lord Reay. 

So long as the promotion of secondary or technical educa- 
tion is dependent on money grants administered by so many 
different and wholly independent authorities, it is impossible 
to have a well-conceived and effective system of higher 
education in the country. At present we have grants 
administered by the Scotch Education Department, and by 
the Science and Art Department, who control the imperial 
grants; the Town Councils and County Councils, who 
control the residue grants; and the Burgh and County 
Committees, who, subject to the approval of the Education 
Department, administer the equivalent grants. 
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In reviewing the educational legislation of the last twenty 
years, one cannot but be struck by the numerous changes and 
additions that have been made since the passing of the Act 
of 1872. 

Very many of the sections of the earlier Acts have been 
repealed, and by later legislation the existing provisions of 
the earlier Acts have in many cases been so modified and 
complicated that it is not easy to arrive at a clear under- 
standing of their meaning. It is apparent that the time has 
come when, in the interests of education, these numerous 
Education Acts, and the relative sections of other Acts, should 
be consolidated into one general Act, clearly defining the 
law as it affects the administration of public education in 


Scotland. 
Fiora C. STEVENSON. 








THE ECCLESIASTICAL PARISH IN SCOTLAND. 


: iow word parish has two meanings which widely differ. 
The parish in matters relating to Local Government is 
a district with known boundaries which is the unit of 
government in Scotland. The parish in its ecclesiastical 
aspects means, primarily, a district with the same boundaries 
allocated to a particular church, the inhabitants of which 
district, in theory, are entitled to claim the _ spiritual 
superintendence of its minister, and, in theory, are bound 
to contribute to his maintenance and that of the church 
and manse by their representatives, the landowners of 
the district. Such parishes may be landward (or rural), 
burghal (or urban), or landward-burghal (or burghal-land- 
ward) when they partake of both natures. In addition, 
statute law has created parishes quoad sacra, or parishes 
delimited from one or other of the primary or mother 
parishes, the inhabitants of which are entitled to look 
for the spiritual assistance of their parish minister, but 
are not required to provide for his maintenance by funds 
drawn from the lands of the district, whose church is kept 
in repair by money raised by the means directed by statute, 
and whose clergyman is not entitled to a manse ; and Gaelic 
parishes under 7 & 8 Vict. c. 44, which may be with or 
without territory. Parishes in the Highlands and Islands, 
which receive direct assistance from the public funds, are 
essentially parishes guoad sacra, and it is needless to discuss 
their peculiar organisation. 
Parochial ecclesiastical law applies only to the true parish 
quoad ommna; but the three classes above-mentioned have 
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each their distinguishing features. In the landward parish 
there is always a church, churchyard, manse, and glebe; in 
the burghal parish there is no manse or glebe, and frequently, 
now-a-days, no available graveyard; in the burghal-land- 
ward parish the minister has no direct statutory right to a 
manse, but, by reading one Act of Parliament into another, 
a series of decisions and long custom have established the 
minister's claim to a manse similar to that of a landward 
parish. 

In theory every person in a parish is entitled to a seat in 
the parish church. The seats are allocated among the land- 
owners of the parish, who are entitled to have sufficient 
space allotted to them to comfortably seat their family, 
servants, and tenants. No seat-rent is exigible in landward 
parishes ; and in burghal parishes, where seat-rents are paid, 
they should be devoted to pious purposes. This is a very 
pretty theory, but, as a matter of fact, few parish churches 
would hold all the parishioners, although by law they are 
bound to be constructed of a sufficient size to do so. The 
impossibility of providing such accommodation may be illus- 
trated by the case of Govan, a parish containing about one 
hundred and ten thousand people; there are twelve qguoad 
sacra parishes within the parish quoad omnia, and many 
supplementary mission churches, yet even they could do 
little in the way of relieving the mother church of its hundred 
and ten thousand parishioners. Had there been no dissent in 
Scotland, the cost of providing sufficient church accommoda- 
tion would have been something terrible. As it is, dissent 
has provided so many churches for those who are willing to 
avail themselves of the accommodation, that the inadequacy 
or absurdities of the ancient laws which regulate the building 
of parish churches have never been seriously exposed. When 


a new parish church is built, it is constructed to hold the 


estimated number of members and adherents, and common- 
sense has ignored the rigorous definitions of the law. 

The maintenance of a church devolves upon the land- 
owners of the parish, or heritors; a corporation such as a 
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railway company is a heritor, but a lease-holder is not; a 
limited liability company is a heritor, but a superior or a life- 
renter is not. There are many decisions on such points. 
When the heritors meet to consider what is to be done in the 
way of repairing their church, the law has provided them 
with guidance of a kind. The repair of a burghal church 
must be provided by assessments imposed on the whole body 
of heritors, including feuars, according to the rent or value 
of their property as appearing on the valuation roll of the 
year. ‘This is assessment on the “real rent,” and it is not a 
difficult matter to understand ; it is sometimes, however, far 
from easy to apply the law, because the number of the 
rateable heritors is so large, and the sum to be raised is so 
comparatively trifling that only a few pence would be 
required from each ; in such a case the cost of collection is a 
serious matter, and the result is that, practically, the assess- 
ment is only collected from those who are willing to pay, as 
to enforce payment from the others would cost more than the 
sum in dispute is worth. In nearly all cases where 
unseemly public quarrels arise out of ecclesiastical assess- 
ments, the mischief is caused by the ignorance of a dissenter 
who does not know that ecclesiastical assessments are just as 
legal as police or school rates, or by the too zealous pressure 
of the heritors’ collector in some isolated case where his 
action may be perfectly lawful but in view of local circum- 
stances is certainly not politic. 

In burghal landward parishes the assessment is also on 
the real rent, unless there is some ancient custom to the con- 
trary, which nobody wishes to disturb. In landward parishes, 
however, the general rule is that the assessment for church 
and manse should be imposed on the valued rent—z.e., on 
the values of parish properties as appearing from a roll 
originally made up in the time of the Commonwealth, and in 
which the values are set forth in pounds Scots. It is not 
truly a valuation at all; it is a purely artificial adjection of 
certain sums to certain lands. Curiously enough, the assess- 
ment by valued rent generally works very well indeed. The 
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assessment on the real rent is imposed at the rate of so many 
pence per pound sterling ; the assessment on the valued rent 
is imposed at the rate of so many shillings per pounds Scots ; 
the result is exactly the same, but the amounts being col- 
lected in larger sums, and from comparatively few persons, 
the money is ingathered without much difficulty. The 
advantages of the simpler collection are obvious. No doubt 
the heritor under the valued rent, in the case of a large feuing 
property, pays assessments which might be payable by his 
feuars, but he has always in his power when granting a feu, 
to take the feuar bound to relieve him of the proportion of 
the assessment effeiring to his feu. If he sells a portion of 
his lands, he can go to the Sheriff under the provisions of the 
Local Government (Scotland) Act, 1889, and have the valued 
rent divided between himself and the purchaser. This was 
formerly done by the Commissioners of Supply. As matter 
of fact, it is to be feared that many proprietors sell lands 
without having the valued rent divided, but this should 
never be neglected. A striking instance of want of thought 
in bygone years is the case of the Trades House of Glasgow 
which has parted with all its lands, and yet, having procured 
no division of the valued rent, remains in perpetuity a heritor 
of Govan. The rule of valued rent assessment, however, 
suffers one exception—viz., in the words of Lord Cowan in 
Bruce v. Bruce, 24th June, 1873, 11 Mac. 758, “if assess- 
ment according to the valued rent would leave a considerable 
part of the property of the parish unaffected by the assess- 
ment, then the real rent must be taken.” Thus, in the 
Kinclaven case (Highland Railway Company v. Heritors of 
Kinclaven, 15th June, 1870, 8 Mac. 858), a railway line 
passed through the parish (although there was no station), and 
the Court held that in order that the Railway Company 
might not escape payment, the assessment must be on the 
real rent. 

It might be thought that when the law is clear that in 
a landward parish, particularly where the church was built 
before 1868, and the sittings are allocated among the valued 
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rent heritors, the assessment should be imposed on the 
valued rent for the repair of the church (except when 
equity points otherwise), the repair of the manse would be 
defrayed from the same assessment. It is scarcely possible 
that the legislature should ever have contemplated that the 
heritors according to the real rent should be the proper parties 
to be assessed for the repair of the manse of the minister of 
a parish church in which they have no sittings except under 
the wing of some valued rent heritor. Yet section 23 of the 
Ecclesiastical Buildings Act, 1868, is so ambiguously expressed 
that much misunderstanding has arisen. The clause is as 
follows :— 

* All assessments for the purpose of defraying expenses 
connected with the building, rebuilding, or repairing of 
churches or manses, or the designing or excambing of sites 
therefor, or the designing or excambing of glebes or additions 
to glebes, or the designing or excambing of sites for additions 
to churchyards, and the suitable maintenance thereof (includ- 
ing the building, rebuilding, or repairing of churchyard 
walls), in any parish, shall be imposed in manner after- 
mentioned upon all lands and heritages within such parish 
according to the yearly value thereof as the same shall appear 
on the valuation roll or rolls in force in such parish at the 
time when such assessments are made, or according to the 
valued rent of such lands and heritages, as the case may be; 
and such assessments shall be imposed and recovered accord- 
ing to the present law and practice: Provided always, that 
when the area of any parish church heretofore erected has 
been allocated among the heritors according to their respec- 
tive valued rents, all assessments for the repair thereof shall 
be imposed on such heritors according to such valued rent.” 

It will be observed that the manse is not mentioned in 
the last clause, and the extraordinary course is now very 
widely followed in country districts of imposing assessments 


upon two different classes of heritors, as repairs may be 
required on the church or on the manse. There is no direct 
case upon the subject except that of Govan, where in an 
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action of declarator of non-liability for ecclesiastical assess- 
ments, it was pleaded by the Trades House of Glasgow (who 
were the pursuers), that certain of the assessments on the 
valued rent having been imposed for the repair of Govan 
manse, they were erroneously imposed, because the real rent 
should be followed in such cases. Lord M‘Laren in the Outer 
House said :—‘‘ There remains the question of liability for 
the repair of the manse and the churchyard walls, ‘There can 
be no separate question of general importance with reference 
to payment of expenditure for keeping the manse in order. 
If the assessment was rightly imposed on the valued rent, 
then the decision of this question, and that of repairs to the 
church, is one and the same.” Lord President Inglis on 
appeal adopted the Lord Ordinary’s reasoning, 14 R. 910. 
The true rule of law appears to be the old one—z¢., the 
manse is a pertinent of the church. We know there can be 
a church without a manse, but we cannot conceive of a manse 
without a church. Yet in many a parish of Scotland at the 
present day, the local heritors seem to think the Ecclesiastical 
Buildings Act split the liability for the repair of church and 
manse between two different classes of heritors. Nor are 
these the only eccentricities which this well-meaning Act has 
given rise to. We know of a parish which uniformly imposed 
its assessments on the valued rent ; fourteen years ago or so, 
a new manse was built by assessment on the real rent ; 
subsequently the cost of repairs to that manse was defrayed 
by reverting to assessments on the valued rent. Can there 
be two classes of heritors in a parish at one time? We think 
not. ‘The assessment may be on one roll or the other, but it 
cannot logically be on both. In a parish where there 
happened recently to be a competition for the post of 
heritors’ clerk, one candidate solicited the suffrages of the 
owners of lands on the valued roll, the other those whose 
names appeared on the real rent roll; the meeting as called 
by the minister was simply one of “the heritors of the 
parish.” Unfortunately, one of the candidates withdrew 
before the day of election, otherwise a very interesting point 
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might have arisen for settlement by the Court of Session, 
If there are two classes of heritors, why should not each have 
a clerk ? We believe that in some parishes this extraordinary 
position has been reached. Which clerk, it may be asked, 
considers that the duties of heritors’ clerk under the Glebe 
Lands Act attach to his office ? 

Endless, unfortunately, are the misunderstandings between 
parishioners and ministers under the present system of 
parochial ecclesiastical law which ignores dissent. Now 
dissent exists; and the mind of the dissenter is not as 
a rule appreciative of the niceties of a law which deter- 
mines that although he never set a foot in the parish 
church, and has no sitting there that anybody could 
point out to him, he must pay his share of the expense 
of repairing the minister’s manse. Sometimes, the situation 
becomes ludicrous. A body of country heritors some time 
ago at last consented to paper and paint a manse, but, 
once committed to the expense, they determined to do it 
thoroughly, so on the misleading analogy that the man 
who pays the piper is entitled to call the tune, they insisted 
that if they were to pay for the wall paper, they, and not 
the minister, should have the choice of its pattern! To 
many a country clergyman the contests with his heritors 
are the most painful parts of his life’s work, while it is 
as certain that no payment is so distasteful to the 
dissenting parishioner as that required of him for the 
parish minister’s comfort. The system is altogether bad ; the 
manse is too often a scrimped and uncomfortable house, 
while the parishioners grumble that having some sort of 
house provided for him (while the Free Church minister 
and U.P. minister have none), the parish minister should not 
be content. It is to be regretted that, when the Glebe Lands 
(Scotland) Act was passed in 1866, it was not provided that 
a proportion of the feu-duties should be allocated, when 
necessary, to manse repairs. It may not be too late yet to 
provide for this by a brief Amendment Act. 

Parochial ecclesiastical assessments, as a rule, are not 
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imposed annually, but only when they are required. If 
they were leviable at fixed periods, it would be better. An 
occasional tax is much more grudged than one which is 
periodic. Assessments, also, are apt to vary greatly in 
amount. In our view it would be better to make such 
assessments leviable at intervals of not less than five years. 
Still better would it be if they were abolished altogether, 
for with them would go much heart-burning and many 
misunderstandings, more especially in small places where 
minister and parishioners alike have only too much time 
to think over their grievances. One assessment imposed 
in every parish on one and the same date would probably 
suffice to put every manse and church throughout the 
country in good repair, and by arrangement its payment 
might be distributed over a series of years. Alternatively, 
an assessment, calculated upon the average amount of 
assessment in the parish during the last ten or fourteen 
years, might be imposed once for all, and the amounts 
remitted to a central board, who with competent architects 
should undertake the systematic inspection of the churches 
and manses. ‘Thereafter, let each congregation maintain 
its own church and manse. The principle has been already 
conceded, for if local ecclesiastical assessments are a beautiful 
and desirable institution, why was not the power given to 
the parishioners of a quoad sacra parish to assess within 
their own area? They have no such power, and they 
have never missed it. Their congregations with the aid 
of pew-rents (happily disappearing) have found no difficulty 
in making ends meet, and they are rewarded by a kindliness 
between pastor and congregation, which does not always 
exist between parish minister and heritors. With the 
abolition of ecclesiastical assessments no doubt a huge 
mass of law would topple down. But of what use is this law 
which is so complicated that few understand it? We are 
not writing a political article. Teinds, which are sometimes 
amusingly confused with ecclesiastical assessments, are a 
property in a certain sense analogous to feu-duties, but 
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ecclesiastical assessments are not a property; they cannot 
be bought or sold; they cannot be capitalised or com- 
pounded for, any more than can income-tax; they are 
antiquated survivals of a system which could only be 
beneficent when there was in the country but one Church, 
which was supported with difficulty. It is to the plunder 
of the Reformation days that we owe this intermittent 
tax, for in the old Church, part of the teinds, directly 
or indirectly, was applicable to the repair of the sacred 
fabric. Unfortunately, it is little likely that teinds will be 
reclaimed for this purpose (and the ecclesiastical lawyer 
can only record his regret), unless indeed it should become 
possible to make the repair of a parish church a burden 
upon the unexhausted teinds of such parishes as have such 
teinds, It is useless to speak of the State repaying the 
“rich bishops’ teinds,” which it is sometimes supposed 
she holds. As a matter, the amount received by the Woods 
and Forests Office in name of bishops’ and priors’ teinds 
during the last three years, has been as follows :— 


Year ending 31st March, 1891, . £1736 13 
” " 1892, . ‘ 2415 13 
99 5 1893, . ‘ 2112 16 


while the amount expended by the State in parliamentary 
grants, &c., amounts to £17,039 annually, exclusive of £2000 
to the Lord High Commissioner, £2000 to the General 
Assembly for itinerant preachers, and £1100 for salaries of 
officers of the Church of Scotland. Assistance in that direc- 
tion is not to be looked for. Parochial ecclesiastical law will 
scarcely bear mending. 

We have now suggested four alternative methods by 
which the present state of the law affecting the maintenance 
of churches and manses might be improved. Recapitulated, 
they will stand thus :— 

(1.) Apply a portion of new feu-duties to be raised from 
glebes towards the maintenance of ecclesiastical fabrics ; 

(2.) Fix the rate at which, at intervals of five years, 
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assessments should be leviable, any sum required over and 
above said fixed amount to be provided by the congregation 
using the church; and any sum not required being funded 
for the church’s relief in the future. 

(3.) Raise one final assessment equal to the average 
assessment for the last ten years, and pay it into a general 
church and manse repair fund, the commissioners of which 
would be empowered to declare churches and manses, after 
certain repairs, free for ever ; 

(4.) In parishes where there is unexhausted teind, allo- 
cate a sum from it toward the maintenance of church and 
manse, thus restoring one of the proper uses of teind. I do 
not doubt that all the above suggestions will be unpalatable 
to some ecclesiastical lawyers, and I am not greatly 
enamoured of them myself. But this must be owned—the 
present system, whatever it may have been once, is now 
illogical and vexatious. 

It is impossible to close a notice of the ecclesiastical 
parish without some reference to teinds. Yet the reference 
must be brief. Teinds in Scotland are the creature of custom 
and not of statute, as are tithes in England; nevertheless, 
the law regarding them is as clear. ‘Teinds are beyond 
doubt not a burden on land, but a separate estate (Duff v. 
The Earl of Seafield, 9th November, 1883, 11 R. at p. 141). 
On this estate of teinds, stipend is a burden. The dis- 
establishment of the Church might relieve teinds of the burden 
of paying stipend, but it would not, and could not, relieve a 
proprietor of land from paying teind, any more than it would 
relieve a feuar from paying feu-duty. So much is clear. 
It is almost all that is clear. The Commission of 1628 under 
King Charles had more duties confided to them than merely 
to prevent teinds being drawn in kind from the heritors and 
to allot competent stipends to the parochial clergy ; those 
purposes have been practically, if not absolutely, fulfilled. 
The commissioners were also to arrange a plan for the valuation 
of each heritor’s teinds. Most unfortunately, in two hundred 
and seventy years this valuation has not been completed. 
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Bishops’ teinds, teinds held by burghs for pious purposes, or 
by universities, were never subject to compulsory purchase, 
and valuation had little charm for those who held them ; but 
the teinds of all other proprietors should certainly have been 
valued. As things stand at present there may be four classes 
of lands in one parish—(1) lands of which the teinds have 
never been valued ; (2) lands not liable in payment of teinds 
as being held under titles cwm decimis inclusis ; (3) lands of 
which the teinds were valued in the reign of Charles I.(a) 
and then purchased, and(b) lands of which the teinds were 
valued at any time from 1627 but have not been purchased ; 
and (4) lands of which the teinds were valued, and purchased 
upon an 1880 or 1890 rental—very different from that of 
1627. Until all teinds have been valued, there is no real 
basis of knowledge as to the endowments of the Church of 
Scotland, because, although teinds are not in the present 
state of the law the endowment of the Church, it is upon 
teinds as a property that the stipends are levied, and that 
all future augmentations must be calculated. 


WILLIAM GrEorRGE BLACK. 





RESPONSIBILITY IN DRUNKENNESS. 


APPLY the word responsibility both to a subjective 

feeling of duty and also to a real accountableness to 
some outside power, but I shall have chiefly to do with the 
latter aspect of it. It necessarily implies two things in that 
case for a man to be responsible—Ilst, To have a feeling of 
what is right, and that a duty is laid on him: and 2nd, 
to have a power of control of action, and of spontaneity of 
conduct. I shall have occasion to refer to what | believe to 
be the fact that conscience, and duty, and responsibility, and 
control, are brain qualities as well as moral qualities, when 
looked at objectively and from the physiological side. 

It has no doubt been the highest aim of law-givers and 
moralists to fix and accentuate responsibility on every 
citizen of the state. To deepen responsibility has been to 
create order; to lessen responsibility has been to weaken 
society ; to absolve from responsibility has been to degrade 
below a really human level, and to produce anarchy in 
consequence. Every man and woman is bettered and made 
more useful, the more responsible they become. If there is 
anything good in a man or even a boy, any latent potenti- 
ality of faculty, making him more responsible will be likely 
to bring it out. If there is no sense of responsibility in him, 
he is an unsafe ruler, servant, teacher, husband, and citizen. 

Our laws admit of few cases in which there are degrees of 
responsibility resulting from imperfect powers of control, 
or in which graduated punishments are administered to 
different individuals for the same offence. Yet this seems 
unscientific if the conscience of a man is sensitive, and his 
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power of control inoperative, through innate brain weak- 
ness. It seems unjust to lay the same burden on the 
strong as on the weak. ‘The law certainly does admit 
the physiologist’s contention that responsibility is a brain 
quality, by absolving the infant, whose brain is undeveloped, 
from punishment altogether; and by allowing graduated 
and special punishments in the case of the child and 
early adolescent.(a) For the same reason, it absolves 
the insane person and the delirious person from responsi- 
bility and from punishment, substituting medical treatment 
at the public expense in such cases. I believe it makes special 
provision for diminished responsibility in certain special cases 
where, for instance, a wife is influenced strongly by her 
husband to commit a crime.(b) In short, it already admits 
exceptions to a universal rule of sufficient responsibility 
existing in all human beings to suffer the same punishment, 
or any punishment at all, for the same offence. The laws of 
different countries differ in the exceptions made. Where the 


law professes to be founded on a scientific basis, as in 
Germany and France, there are more exceptions and more 


’ 


“extenuating circumstances ” admitted, and far more gradu- 
ated punishments than with us. Many scientific jurists 
with us urge the application of the same principles in our 
legal enactments and in the administration of our criminal 
code. 

I now proceed to consider some facts as to alcoholic 
drinks, and their effects on the human brain, in connection 





(a) No act done by a person under seven years of age isacrime. In the case 
of persons between seven and fourteen, English law requires it to be shown 
affirmatively at the trial that there was sufficient capacity to know the act was 
wrong. In the same way, in questions of civil liability, children of tender years 
are seldom held capable of contributory negligence. For the punishment of the 
class technically known as juvenile offenders, see the Summary Jurisdiction Acts 
of 1879, and subsequently. 

(b) In English law there is a general presumption that in certain cases, such 
as theft and issuing counterfeit coin, a wife acted under the compulsion of her 
husband, but this may be rebutted ; and the presumption does not apply to cases 
of high treason and murder, although, of course, a defence of actual compulsion 
by threats of violence might succeed in such cases. 
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with the question of responsibility. It may be taken 
broadly that the use in moderation of certain drinks 
containing alcohol, especially if they are natural products 
of the soil, has never been regarded as ethically wrong or 
dietetically objectionable, until certain religious teachers arose 
to put them under a purely religious ban. I do not know 
whether Buddha or Mohammed assigned reasons or not for 
their prohibition of alcohol in every form to their followers. 
But the too frequent use or excess of alcohol was so manifestly 
injurious, that it was denounced by the more thoughtful 
among almost all peoples. At feasts and on special occasions, 
however, almost all primitive peoples used wine or other 
drinks freely, and even to excess, and the feeling was that 
the sin lay in abstaining, or practising undue moderation 
at these times. Among the Norsemen, in spite of their 
strong legal and moral instincts, crimes committed on these 
occasions by men manifestly under the influence of such 
drinks were lightly regarded and easily atoned for. Looking 
at the strictly physiological effects of alcohol on the mental 
working of the brain, the first effect of small quantities on a 
perfectly normal brain is that of pure stimulation. Feeling is 
made more pleasurable, thinking more rapid but not more reli- 
able, imagination more active, speech more easy, and some- 
times even memory is quickened. But with these effects the 
moral sense is lowered, the power of deliberate inhibition 
is lessened, and the resistive power against what is undesirable 
or immoral is diminished. No doubt the social instincts and 
feelings are intensified, and with them a certain kind of 
goodness, in the shape of charity and benevolence, is evolved. 
But the “ Dutch courage” of liquor is not true inhibition of 
fear, but a merely stupid clouding of the perception of real 
risks. This early stage of alcoholisation is intensely pleasur- 
able to many persons, and a craving is set up for its frequent 
recurrence. Alcohol acts on the higher brain functions at 
once, and before its action on any other tissue or organ is 
seen. It has, in fact, a special affinity for brain tissue. 
Taken in still greater quantity, it diminishes every form of 
VOL. VI.—NO. 2. M 
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control, mental and muscular, and leads to manifest 
irresponsibility of conduct. If there is an element of in- 
herent morbidness in the brain subjected to the influence of 
alcohol, the desire for its effects is apt to become through repeti- 
tion a craving, and through frequent indulgence that craving 
becomes more intense and the inhibition over it less and less, 
until in some cases control is absolutely lost, the man 
becoming quite powerless to resist it. To take an extreme 
case. I once saw a boy, the son of an insane drunken 
mother, who, after getting one glass of whisky, his first, 
about the age of sixteen, had from that time a craving 
for alcohol that he could not master, no motives could 
influence, and no punishment had the power of deterring him. 
His brain was pathological in its constitution, no doubt, but 
intellectually he was fairly sound, and did not come within 
any of the present conditions for which the law would have 
exempted him from punishment for acts committed when 
drunk. Asa matter of fact, he committed larceny and acts 
of violence, and was sent to gaol for these. Now the question 
is, Was this right? Should not the law provide for treatment 
and cure, rather than punishment in such a case? I have 
little doubt that if he had not been accidentally drowned at 
sea, to which I recommended his being sent as being the 
only practical mode of compulsory abstinence for him, he 
would have committed serious crime. He was a “ dipso- 
maniac ” as we say, and I counted him perfectly irresponsible, 
but the law did not. I contend that in such cases the law 
is wrong and unscientific in not taking account of facts. 
This case is a type of what the whole medical profession 
now has concluded is a disease affecting the brain and mind, and 
that it should be treated medically and that those who suffer 
from it should be deprived of full personal liberty and some of 
their civil rights by process of law in consequence. To take 
another case: I have seen a woman, moral, self-controlled, 
with no craving for alcohol, but, on the contrary, an abhor- 
rence of it, and a strong sense when in her ordinary condi- 
tion of the sin of indulging in it to excess, who, during the 
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time of each of her pregnancies, developed a quite incon- 
trollable craving for it, which she indulged until she was 
besotted as often as she could. After delivery this craving 
passed off, and she had normal power of control, and bewailed 
her acts of drunkenness when pregnant. In both these cases, 
and in most true dipsomaniacs, the moral sense that drunken- 
ness is wrong and the feeling of shame after being drunk 
were gone, as well as the loss of outward control. But I 
have known cases where, from a diseased condition of brain, 
there was an inward moral sense of right and wrong in 
regard to the matter all the time, and yet no power of control 
over action in regard to getting drunk. 

The most typical cases of dipsomania are apt to lose 
all moral sense and control on other matters than drink. 
Lying, dishonour, fornication, adultery, idleness, theft, low 
cunning, treachery, often accompany this disease, and all 
those lapses from self-control and responsibility may pass 
away and be “recovered from,” as a disease is recovered from, 
when the drink craving has passed off the brain in certain 
cases. Such “attacks of irresponsibility,” for such they are, 
are frequently periodic, recurring and passing off like so 
many other nervous diseases. 

The Red Indian after he gets “fire water” acquires such 
a craving for it that he loses all control over his conduct, 
and becomes irresponsible and as a matter of fact is treated 
as such by our Government and by the United States also. 
The law and politicians here recognise facts. 

In addition to such cases, we have the man who began 
with moderate doses of alcohol, gradually increased the 
amount, and after many years is found to have lost the 
power of control over his conduct. The alcohol has, in fact, 
established as a permanent condition of brain, even when it 
is not circulating in the blood, the state of inhibitory paraly- 
sis, which is characteristic of actual drunkenness. Just as 
the paralysed or convulsed man cannot control the motions of 
his legs, so this kind of drunkard cannot control his craving, 
and will break the law to gratify it. We can now prove by 
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microscopic examination that such a man’s brain is diseased, 
just as certainly as we can prove the lungs are diseased 
in pneumonia. Is he to be held responsible and punished, 
or not, when he has reached this stage, even though it 
is fully admitted he was responsible for the excesses 
that led to it? There was a stage at which he had normal 
control. He, by using his judgment, could have concluded 
that he would lose his control at last, if he persisted in his 
drunkenness. He was certainly, at first, responsible for what 
led to his irresponsibility ; but if he commits murder, when 
so medically irresponsible, the law hangs him if he “ knew 
right from wrong in regard to the act of murder.” It sets 
up a test of knowledge when the man’s deficiency is not 
knowing, but willing. No doubt the law makes one distine- 
tion in regard to this matter. Ifa man commits a crime 
when drunk he is punished; if he commits a crime when 
delirious from the effects of drink, the drink not being then 
in him, he is not punished, but held to be irresponsible. 
Alcoholic murder may, as the law stands, send a man 
to the gallows, or the hospital for the insane, according to 
whether the murderer took the whisky the day he did the 
deed, or the week before. 

The question of the drunkard’s own personal liberty is 
one that at present the law does not interfere with, however 
irresponsible he may be in medical opinion, unless he can be 
certified as insane under the lunacy laws. He cannot now be 
lawfully deprived of his liberty or even restricted in it. Any 
drunkard may legally drink himself to death, though other 
kinds of suicide are held to be criminal. Even in such a 
case as the woman who had the irresistible craving for drink 
during pregnancy only, nothing could legally be done to save 
her from disgrace and her unborn child from heing soaked in 
alcoholic lymph during most of its intra-uterine life. 

The lawyers and politicians will ask very properly, “ What 
tests are there of a pathological and irresistible craving?” 
As yet we must reply that there are no absolute tests, and 
that there is no dividing line between responsible punishable 
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drunkenness and irresponsible dipsomania. But we say that, 
like many other medical diagnoses and legal decisions, it 
is a question of the balance of probabilities, the decision 
being made by skilled medical men, who are at present 
allowed by the law to distinguish between sanity and 
insanity, with a view to the necessary deprivation of liberty 
in case of the insane for the purposes of treatment and of 
safety, there being no dividing line between sanity and 
insanity any more than there is between light and darkness. 
Another question will at once arise when the dipsomaniac 
is pronounced irresponsible as to drinking, and is shut up 
and prevented by law from having any drink at all. 
Is this irresponsibility to extend to other conduct than 
that connected with drink? If during his period of 
deprivation of liberty he commits a murder, is he to 
be hanged or not? This will be a crucial test of 
degrees of responsibility. The law should not necessarily let 
the dipsomaniac off altogether for crimes committed during 
his period of drink irresponsibility, because his morbid, 
incontrollable craving for drink need not, in any way, compel 
him to theft or murder. No doubt, as I have pointed out, his 
whole moral sense may be perverted, but drink is the only 
thing that all the cases crave irresistibly. I should insert in 
any Bill for the seclusion of dipsomaniacs a clause that during 
their period of enforced treatment, they should be held 
responsible for all crimes committed when sober, and 
punished in some way, unless proved by medical evidence to 
be irresponsible in regard to other things than drink. In 
fact, I would advocate partial responsibility, and different 
punishments for the same crime in such cases, according to 
the degree of responsibility present. This will no doubt be 
absolutely against all legal instincts. But go back to the 
case of the ordinary boy, and ask why a law that works well 
and justly, when conditioned by facts in regard to the degree 
of responsibility of a non-developed brain, will not work 
justly and well when applied to a pathological brain? All 
schools and all asylums for the insane are govrned on the 
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principle of partial responsibility, the punishments and 
deprivations being regulated by the degree of power of control 
over conduct existing in the offenders. 

There are many brains in adults so abnormal in quality 
and reaction, that a very small amount, indeed, of alcohol, 
opium, morphia, or cocaine, will absolutely destroy their power 
of control, or excite a craving that a normal control cannot 
inhibit. In some such cases there is set up violent tenden- 
cies to suicide, and then the irresponsibility is seldom 
questioned ; in others, to murder, and then it is often ques- 
tioned; in others to crimes against property, and then it is 
always questioned. Or if two glasses of whisky set up 
an attack of acute mania and delirium, called mania 
a potu, in a young man’s brain, as I have seen over 
and over again, we say that brain is morbidly unstable, and 
we hold him quite irresponsible for acts done while the mania 
lasts. Are we ever after to hold him responsible for taking 
the drink which he knows, from experience, will have that 
effect on him? We certainly hold him morally responsible 
for the consequences of his drinking, but I do not see that 
we can make him, if he was really delirious when he did the 
criminal act, legally responsible, and punish him. Here the 
moral responsibility and the legal accountableness are 
divorced. 

Take another common case. A man, in all respects 
moral, and with normal power to obey legal enactments, and 
with no craving for drink, becomes epileptic, gets sunstroke, 
or receives an injury to his head, and after that, drink in 
the smallest quantity makes him homicidal and dangerous. 
Is he to be held legally responsible and punished for a 
murder or an assault done under the influence of one glass 
of whisky? I think this is a case where the law should take 
the pathological facts into consideration in awarding its 
punishments. 

Take another and more debatable case. What about the 
man’s full legal responsibility who, with a bad brain by 
heredity, has been brought up in the slums, has got alcohol 
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to excess in the most injurious form—say London gin—and 
has had his brain thus poisoned from his cradle, has been 
educated to look on it and its effects as necessary to a right 
enjoyment of life, whose moral sense and mental inhibition 
have never been educated or developed, whose brain has 
never acquired its highest powers—is this man to be treated 
as fully responsible when at twenty-five he murders his 
paramour in a drunken bout? No doubt this is a difficult 
case, but it seems to me that provision for a lessened 
responsibility and a graduated punishment should in this 
case too be made in a system of scientific jurisprudence. 
The whole question of heredity, one of the most potent 
factors in brain qualities, and, therefore, in conduct and power 
of control, is at present absolutely outside of legal enactment 
or judicial cognisance. No evidence on the subject will even 
be allowed by many judges. Is this careful elimination of a 
relevant fact scientific jurisprudence? And does it tend 
towards such an administration of the law as promotes social 
order ? 

I know that most lawyers and some politicians and many 
of the public will urge against this system of graduated and 
partial responsibility in regard to drunkenness being intro- 
duced into our jurisprudence, amongst others, two very strong 
objections. The first would be this: “The system you pro- 
pose puts the real power of punishment for offences against 
the law in certain cases virtually into the hands not of a 
judge and ordinary jury, but of specialists in brain pathology. 
We do not believe in this principle. It is one that is con- 
trary to the spirit of the common law, and may lead to con- 
sequences dangerous to society in its application. What 
guarantee have we that your specialist witnesses will act 
on the same principles in every case, and will agree one 
with the other? Your tests are admittedly defective, 
and leave a debatable land of uncertain extent and 
quality between full responsibility and irresponsibility.” 
I admit the force of some of this reasoning, but I say, 
in answer, that sooner or later law must follow fact 
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in brain pathology and its effect on human conduct. I 
admit that the specialist, whose opinion is virtually to 
decide those questions of legal responsibility and irrespon- 
sibility, of liberty and punishment, must not be anyone 
who chooses to call himself a specialist. We must have 
regularly appointed specialist assessors to our Courts, trained 
men acting with a judicial sense of responsibility ; and we 
have the final guarantee of the trained lawyer on the bench, 
who will have to judge as to the strength and conclusiveness 
of the specialist’s reports and evidence. 

The second objection will be still stronger and more 
popular. It will be that: “After all, the law does not 
judge of the rightness and wrongness of moral conduct. 
It merely makes penal certain kinds of conduct that are 
inconsistent with the well-being of social order. It does 
not need to inquire too closely into the question of respon- 
sibility. Its great object is to create a strong conviction 
in every man and woman’s mind that control over conduct 
in certain directions is required by the law, and that the 
want of it will be inevitably followed by punishment, so 
deterring from the commission of crime—thus strengthening 
control in mankind generally, and promoting law-abidingness ; 
while the notion that murder is not murder if the murderer 
was not fully responsible by reason of a pathological state 
of his brain, which still left him his reasoning faculty ; or 
a theft was not theft if the thief’s brain cells were not 
working normally, would have worse effects in unsettling 
men’s minds on cardinal legal points than would be the effect 
of an occasional irresponsible murderer being wrongly hanged. 
Why should a drunkard be saved from the consequences 
of his acts more than anyone else? Society is not yet fit for 
such doctrines of partial responsibility, and it would be 
highly dangerous in its general effect to have them estab- 
lished. It has got to be made to hate crime and to condemn 
drunkenness, and what you propose will weaken those all- 
important sentiments. Your proposal is against the instincts, 
and above the understanding of the average man, and with 
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him we have chiefly to do.” No doubt there is immense force 
in this line of objection. One can only say in reply, that 
law, like everything else, must develop and meet new 
conditions of society. Above all, it must follow facts; 
and we maintain that we have discovered new facts in 
regard to the pathological effects of drink on the brain and on 
conduct. One could point out that this sense of justice and 
of the invariableness of law will not be strengthened in society 
the moment it gets to realise that the law is perhaps harsh 
and really unjust. Witness the coroner’s verdicts of ‘“ tem- 
porary insanity” in cases of suicide. See the verdicts of 
juries in cases of child murder soon after child-birth. Look 
at the strenuous efforts to have capital sentences commuted 
when some of the public think they may be undeserved. 
By these and by many other signs, the public show that it 
is getting ripe for an alteration of the law in regard to 
such questions as the full responsibility of drunkards. 

In regard to the enactment of a law for detaining habitual, 
irresponsible and uncontrolled drunkards and placing them 
under treatment nolens volens, the legal objection that 
it is more dangerous to deprive one man of his liberty 
unjustly, than to let a thousand drunkards kill themselves, 
injure society, and subject their families to indescribable 
misery, seems to me founded on such a conception of the 
importance of ‘the liberty of the subject” as amounts to 
a baneful superstition. If the pathological conditions of 
the brain which cause insanity and delirium do now 
have the effect of depriving citizens of liberty, why should 
other conditions of brain, that are now proved by those who 
alone can judge of such matters to be equally pathological, 
not also be treated by deprivation of liberty? Such an enact- 
ment would merely be an extension of an existing legal 
principle, and a natural evolution of the science of juris- 
prudence. It is certainly demanded urgently by the whole 


medical profession. 
T. S. CLouston. 
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The History of Law—Recent Works in Italy.—In the great revival 
of scientific jurisprudence, which of late years has taken place in Italy, it 
is satisfactory to find that the work of modern English writers is not 
overlooked. Professor Vanni, of Parma, has published a critical study of 
Sir Henry Maine, in which the fruitfulness of Maine’s application of the 
historical method is fully recognised. Prof. Vanni complains that too 
little attempt is made to find a philosophic basis for legal ideas, but 
M. René de Kerallain in the Revue Générale du Droit, for Sept.-Oct., 1893, 
takes up the cudgels valiantly on behalf of the English writer and points 
out forcibly that Maine did not intend to produce a new philosophy 
of law. He rightly thought that much light was to be won from a 
careful comparison of legal institutions—past and present, occidental 
and oriental—and that this work needed not to be delayed until the 
doctors were agreed upon the theoretical foundations of legal faith. As 
M. Paul Janet well says, “the state would have time to perish if we 
needed to wait till the philosophers had demonstrated the necessity of 
obeying the law; the family would be dissolved before the philosophers 
had demonstrated the necessity of marriage; and religions would soon be 
frozen dead if they had to wait till the existence of God was demonstrated.” 
An Italian translation of Mr. Montague’s work, “The Limits of Individual 
Liberty,” which has had here a succés d'estime and ought to be more widely 
known, is another sign of the times. 

In Italy also the study of law is being approached from the historical as 
well as from the philosophical side. The Rivista Italiana per le Scienze 
Giuridiche has lately had occasion to review no less than three histories of 
Italian law by Signori Calisse, Schupfer, and Salvioli respectively. There 
is here a noteworthy /acuna in our own legal literature. A history of the 
law of Scotland, in which its leading doctrines were traced to their sources, 
would, if competently executed, be a work of the highest value. The 
history of land tenures in Scotland, and of the rules of succession, 
including legitim, terce, jus relicte, and courtesy, bristles with points of 
interest and difficulty. No attempt has so far been made to appreciate the 
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extent to which the civil and canon law, and the laws of the French 
coutumes have been drawn upon. How far, for example, it may be asked, 
did the Roman law maintain its authority after the close of the Roman 
occupation of Britain, and before the rise of the medizval civilians? How 
much of our mercantile law is of Roman origin? The direct influence of 
English decisions, comparatively unimportant before the last century, 
received a vast impetus from the labours of George Joseph Bell, and has 
been steadily increasing since the time of Mansfield. Every branch of the 
law suggests a field for the historical student, and if the whole subject is 
too large for one hand, the divisions are sufficiently well marked to admit 
of separate treatment by independent inquirers. 


Legal Education in the Scottish Universities.—In a Memorandum 
addressed to the Chairman of the Commission, Professor Dove Wilson 
points out what he rightly calls “a notable omission in the range of 
subjects of legal study.” 

“ No provision is made for the History of the Law of Scotland. True, 
no attention has yet been given to it anywhere, save in an incidental sort 
of way ; but in these matters Universities ought to lead, and in these days 
the importance of the historical study of the law is not to be questioned. 
Moreover, such a course of study could be made exceedingly interesting. 

“Remains of the laws of the races which first peopled what we now 
call Scotland may be few, but the Anglo-Saxons and the Normans have 
left their mark. So, also, did the Canon lawyers; and the reception of the 
Roman Law made an epoch. The introduction of the law-merchant, and 
the influence of the House of Lords, with its consequent free use of the 
analogies of English law, are subsequent steps; and then we have the 
modern period, with its active legislature, its consolidation statutes, and 
its striving after codification. I would submit that no man who wants to 
understand thoroughly the present law of Scotland can afford to be ignorant 
of its past; and in place of acquiring a knowledge of the history in a 
fragmentary and casual fashion, how much better would it be for the 
student to acquire it in a systematic course. 

“T may point out that in foreign Universities no law faculty would be 
considered complete without a course of lectures on the history of the law 
of the country in which the University is situated. For example, in the 
German Universities, the history of German Law is a regular subject of 
study. If your Lordship’s Commission would sanction the subject of Scots 
Law History as one qualifying for a Law Degree, I cannot doubt that 
arrangements for lectures upon it would before long be made.” 
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Car Trusts in the United States.—We are accustomed to look up to 
Brother Jonathan as managing things on the biggest scale in creation, and 
it is not surprising to find that the questions which we Scots lawyers have 
been humbly considering in connection with individual cabs and _har- 
moniums and sewing-machines under the purchase and hire system, have 
developed in the United States into a great legal controversy as to the best 
method of equipping railroads with rolling stock, where the railroad cor- 
poration is not able to pay cash down. This formed the subject of the 
address by Mr. Rawle, of Philadelphia, to the American Bar Association 
in 1885; it has been frequently considered by the Supreme Court at Wash- 
ington, from the case of Heryford v. Davis, in 1880 (102 U.S. 235), to 
those of Chicago Railway Equipment Co. v. Merchants’ Bank, in 1889 
(136 U.S. 268), and the Zoledo and Ohio Central Railroad, in 1892 
(146 U.S. 536); and it has just been ably stated by Messrs. Davis and 
Morgan Browne, of the New York Bar, in a short pamphlet. The old 
difficulty has occurred of preserving the rights of the seller in a conditional 
sale of moveables against the innocent purchaser for value, the judgment 
creditor, and the buyer’s mortgagee. The old contrivance has been 
adopted of granting a lease, promissory notes called “lease warrants” 
being granted for the instalments of the price, the lessee being bound to 
keep the rolling stock in repair and insured. The contract of the con- 
ditional sale, with the lease warrants and the rolling stock itself, are then 
assigned to a trustee under a Car Trust Agreement, who issues Car Trust 
bonds or certificates bearing interest, equal in value to the lease warrants, 
which are payable to bearer, and can be sold and negotiated like any bond. 
The sensible course seems to be that followed by the New York Legisla- 
ture in 1883, and subsequently by other States, it being enacted that the 
contract of conditional sale must be in writing, recorded in a register, and 
that the rolling stock must be conspicuously marked with the owner's 
name. 


Betterment.—We have before now pointed out the unusual vagueness 
of the ideas entertained in this country upon this subject, which was dis- 
missed with such airy eloquence by the Prime Minister the other day. Of 
betterment it may emphatically be said, as of Captain Cuttle’s aphorisms, 
that the bearing of these observations lies in the application of them. No 
one disputes the general proposition laid down by the Commission on the 
housing of the working-classes in 1885, that higher rates should be levied 
on property which has derived a distinct and direct advantage from the 
improvement in question. That has been recognised in the compensation 
clauses of 53 & 54 Vict. c. 70. But that is a long way from some of the 
proposals made recently in London to the effect that one-half of the whole 
cost of an improvement should be divided among the properties within an 
area near the improvement according to an estimate of increased value, 





CURRENT TOPICS. 161 


In the Law Quarterly Review Mr. Vernon Smith has pointed out some of 
the practical conditions under which alone betterment can be justly 
allowed to operate. We know from the Caledonian Railway Company v. 
Walker's Trustees, 9 Rett. H.L. 15, that compensation for injurious 
affection is allowed only in defined cases; and the cases for betterment 
liability must be similarly defined. In the leading American case of 
Dorgan v. City of Boston (12 Allen’s Rep. Sup. C. of Massachusetts, 223), 
the owners of property, if they objected to betterment, had the option of 
insisting that the whole of their property should be taken at its former 
value. The common law doctrine of recompense has never given rise to a 
claim at the instance of an owner making improvements against his neigh- 
bour. In fact, the subject has not been sufficiently investigated to make 
legislation upon large schemes quite safe. It was suggested by the chair- 
men of committee on all the betterment bills that some general principles 
should be arrived at on the subject, and this should now be done without 
delay. 


The Borden Murder Case.—This murder occurred in the city of Fall 
River, Massachusetts, on 4th August, 1892, and the trial, which took place 
in June, 1893, has excited more interest in the United States than did the 
Ardlamont mystery in this country. We refer to it now not for the pur- 
pose of appreciating the facts or depreciating the verdict (which was one of 
acquittal), but in order to illustrate the strictness with which the admission 
of evidence is apparently dealt with by the American Courts. It is 
necessary that the evidence should come up to the “offer.” Now, it was 
proved without objection that the accused had attempted to purchase 
prussic acid from a druggist on the Wednesday preceding the murder. It 
was not suggested that any poison had been used. The druggist stated 
that the accused had spoken of wanting to put the acid on the edge of a seal- 
skin cape. The prosecution had “offered” to prove that “ prussic acid is 
not an article of commercial use, that it is not used for the purpose of 
cleaning sealskin capes, or capes of any other sort, and has no adaptability 
to that use.” The relevancy of this “offer” was not in question, but the 
evidence in support of it was excluded, because they tried to prove it—(1), 
by a professional furrier, who had long experience in packing and 
preserving furs from moths, but had not made a special study of the 
application of prussic acid to furs; (2), by the medical examiner of the 
county, because he had no special experience of prussic acid. 


Income-Tax on Corporations.—The Chairman of the Ways and Means 
Committee of the United States’ Government has contributed to the North 
American Review an able and striking statement of the financial position 
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in which the Democratic party has been placed by the Protectionist policy 
of its predecessors. The times are gone when the great difficulty at 
Washington was what to do with the surplus national income. At Ist 
July, 1893, the excess of income over expenditure on the year was only 
2,000,000 dollars, or £400,000; and since then the receipts have fallen 
behind 30,000,000 dollars, or £6,000,000, As Mr. Wilson says: “ An 
administration, put into power by the people with the express and 
unqualitied commission to reduce the tax burdens, is pressed for means to 
meet the daily expenses of the public service.” In 1889 the surplus 
revenue was about 105,000,000 dollars, or £21,000,000. What has 
become of this? The M‘Kinley Bill shook the very foundations of 
American finance by abolishing the internal taxes on tobacco and the 
Customs duty on raw sugar. It is calculated that since the date of the 
Bill to the present time the total loss on these two items has approached 
150,000,000 dollars, or £30,000,000. Again, by anticipating at a 
premium the redemption of Government bonds, the Harrison administra- 
tion seems to have Jost about 22,000,000 dollars, or £4,400,000. 
The refunding of the direct tax to the states cost 14,000,000 dollars, 
or nearly £3,000,000. Sugar bounties have cost 170,000,000 dollars, 
or £32,000,000. The Dependent Pension Act of 1890 has cost 60,000,000 
dollars, or £12,000,000. No pubiic revenue can survive blows like these, 
and the Cleveland Administration has now to look out for fresh sources of 
taxation in order—(lst) to free its own feet ; and (2nd) to proceed with 
its policy of gradual free trade. A British chancellor in such straits would 
no doubt turn to the long-suffering payer of income-tax. But there is no 
such long-suffering citizen in the States, because the tax is unknown to the 
Federal system. Mr. Wilson admits that his party cannot face a private 
income-tax, but he argues with some plausibility that an income-tax on 
Corporations would be more easily collected and “ without the exasperating 
and demoralising incidents,” of a private collection. 


The American Bar Association.—This powerful association has now 
reached its sixteenth year. It contains 1102 members, representing all 
the States of the Union. It has seven Standing Committees, for juris- 
prudence and law reform, judicial administration and remedial procedure, 
legal education and admission to the Bar, commercial law, international 
law, publications, and grievances. The annual report for 1893 contains 
some of the more important addresses delivered, such as that by Mr. H. 
B. Brown on “ The Distribution of Property,” by Mr. H. W. Rogers on the 
Treaty Making Power, by Mr. U. M. Rose on Trusts and Strikes. 
Among other subjects reported on by the Committees, are the highly 
practical one of the protection of foreigners against acts of violence, and 
Indian legislation. According to a well-known decision of the Supreme 
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Court, no Indian Tribe (such as the Cherokee nation which brought an 
action against the State of Georgia) can sue in Court, and notwithstanding 
the appeals of the Boston Indian Citizenship Committee, there is practi- 
cally no code of law for Indians, It is pleasing to notice that “ Lorimer’s 
Institutes” is « book held in honour at Yale University. Among the 
subjects freshly remitted to the committees are, “Limitations on the 
power of transmitting property and the imposition of a graduated inherit- 
ance tax,” “the Torrens System of Registration Titles,” “The changes, if 
any, desirable in the Federal Judiciary,” “The securing of the appointment 
by states of commission on uniform state laws.” 


Limits of State Interference.—In the present disturbance of the 
relations of labour and capital it may be of interest to note two groups of 
decisions in the United States, which represent the conflict always occur- 
ring between the Police Power of the individual States and the guarantees 
for individual liberty contained in the Federal Constitution. A statute in 
Illinois, directing coal to be weighed on scales provided by the mine-owner, 
and annulling all contracts in which this weighing was dispensed with; a 
statute prohibiting the payment of employés in mines and manufactories 
by means of “store orders;” a statute prohibiting the sale by the mine- 
owner to the employé of any merchandise or supplies at a greater profit 
than to other customers; a statute prohibiting the issue of orders or checks, 
payable otherwise than in lawful money, unless redeemable at face value 
in cash or goods at the option of the holder; a statute prohibiting the 
deduction from wages of fines for imperfections arising in the process of 
weaving; all these (the last against the strong protest of Mr. Justice 
Holmes) were pronounced to be invalid, because unconstitutional, although 
they do not appear to go beyond the policy of the Truck Acts in Great 
Britain, which they applied to particular trades and manufactures. On 
the other hand, a statute in Maryland providing that every manufacturing 
corporation in a certain county, employing ten hands, should pay the full 
amount of wages in legal tender money of the United States; a statute in 
Indiana, forbidding the execution of contracts waiving the payment of 
wages in money ; and another statute prohibiting the payment of employés 
in paper redeemable otherwise than in lawful money, have been recently 
upheld, although, in two at least of the cases, upon grounds connected with 
corporation law and currency law. It is singular that in democratic 
America the constitutionality of Truck Acts should have been doubted. 
The point should be settled by the Supreme Court. 








Reviews of Books. 


Parliamentary Government in the British Colonies. By A.pnevs 
Topp, LL.D., C.M.G. Second Edition, edited by his Son; pp. ix. and 
929. London: Lonemans, GREEN & Co., 1894. 


Dr. Topp’s great treatise on ‘“ Parliamentary Government in England,” 
by common consent of statesmen and jurists, stands in the front rank of 
the many authoritative works which deal with the development or practice 
of the Constitution. But his treatise on Parliamentary Government in the 
Colonies, first published in 1880, may be said to stand alone. Though re- 
garded by its author rather as supplementary, its equal learning, its wider 
scope, and the lines on which Imperial and Colonial questions have de- 
veloped, are likely to make it the more important of the two. The subject 
gives play to that clear insight which has enabled Dr. Todd to educe order 
out of a chaos of statutes of all manner of legislative assemblies, decisions 
of every kind of judge in every kind of Court, opinions of attorney- 
generals, remonstrances of governors, and dispatches of bewildered Colonial 
Secretaries, by tracing principles, or, where no principle was discoverable, 
by laying down practical rules, or suggesting methods of compromise. The 
historical account of the introduction of Parliamentary government into 
the Colonies, from Nova Scotia in 1758 to Western Australia in 1890, is 
excellent, but too brief. What the work essentially expounds is the 
practical working of Parliamentary government in the Colonies ; the modes 
by which Imperial control is exercised over the appointment and control of 
governors, local legislation, internal administration, military, naval, and 
ecclesiastical matters, and foreign relations, by Imperial legislation, judicial 
appeals, grant of honours, the Royal prerogatives, particularly mercy ; the 
jurisdiction in administration and legislation over subordinate provinces of 
a central Colonial government ; the constitutions and powers of Colonial 
parliaments, and the double position and functions of Colonial governors or 
lieutenant-governors. Among the examples of measures passed by Colonial 
legislatures but disallowed by the Crown, a Scots lawyer will note bills 
granting divorce to a wife on the sole ground of her husband’s adultery, and 
authorising divorce for desertion for four years without reasonable cause. 
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From the reasons given, one would suppose that the advisers of the Crown 
were ignorant that these provisions were borrowed from the existing law of 
Scotland. As all these matters bear directly on subjects which are now of 
vital practical interest to serious politicians even more than to lawyers and 
administrators, the present edition, revised and brought up to date, comes 
most opportunely. Take the existing controversies as to the utility and 
composition of second chambers. Dr. Todd’s work is a treasury both of 
arguments and recorded experience. Second chambers, which exist in the 
great majority of our Colonies, are in some cases, as in Canada, wholly 
nominated by the Crown or its local representative, in others elective or 
partly elective, sometimes with, sometimes without a distinct property 
qualification for elected or for electors, and have rarely avoided conflicts 
with the more popular chambers. In the wide issues raised by the bill to 
amend the provision for the Government of Ireland, those who desire, 
equally with those who dread, the formation of a new constitution for the 
United Kingdom, or who foresee imminent changes and the probable 
introduction of the element of Federalism, ought to welcome a treatise in 
which they may study with great profit the various degrees of Colonial 
independence, the rights bestowed by Parliament or the Crown, the obliga- 
tions imposed, the measure of control, executive or legislative, retained, 
from definite continuous review to amicable supervision, by what means 
limitations or checks have been enforced, how conflicts of jurisdiction and 
authority arise, and the varying meaning and pressure of Imperial supremacy. 

Perhaps both author and editor treat the origin and progress of 
parliamentary institutions in the Colonies as a mere adaptation at different 
times and in unequal measures of British Constitutional principles to 
Colonial polity by the reproduction, under the lesser and subordinate 
forms, governor, senate (or legislative council), and representative chamber, 
of the Sovereign, Lords, and Commons. Consequently they confine 
development within these limits, magnify the prerogatives of the Crown, 
and the office of governor, at the expense of the popularly elected bodies, 
and look with alarmed eyes on “the levelling spirit so characteristic of the 
age.” It may be doubted, in view of the events of the last few years in 
Africa and Australasia, whether the principles of self-government and 
executive responsibility to the citizens of each self-governing Colony can be 
restrained to the particular modes or analogies by which their introduction 
was effected, or their earlier working guided. The author, or at least the 
present editor, should not have ignored the increasing degree in which the 
Constitution of the United States is being studied and imitated. The 
influence of this tendency, apparent in the Canadian Constitution of 1867, 
appears dominant in the Scheme of Federation adopted in 1891 by the 
National Australasian Convention, and, according to the signs of the times, 


will be potent in determining the direction and methods of future reform 


or reconstruction throughout the British Empire. 
Nav. Dols 
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The Law relating to Shipmasters and Seamen; their Appointment, 
Duties, Powers, Rights, and Liabilities. By Joserpn Kay, Q.C. 
Second edition. Pages xevi. and 825. London: Stevens & Haynes, 
1894. 

This edition presents in a more compact form a work of tried excellence 

and practical value. The author’s preface to the first edition (1875), 


described the scope of his book as an attempt to state clearly and simply 


the part of the British shipping laws more particularly affecting  ship- 
masters and seamen, in the hope that it might prove a useful book of 
reference for intelligent shipmasters, and for ship-agents and consuls. 
This hope was more than fulfilled. As clear statement of legal proposi- 
tions, distinct arrangement of matter (especially successive statutes and 
their attendant orders or bye-laws), and relevant citation of cases, are 
qualities not less useful to intelligent pleaders and judges than to the class 
of persons more immediately in view of the author, the work took, and 
in its present form seems likely to maintain, a high position among legal 
treatises on shipping law. Since 1875 the amending hand of Parliament 
has not been idle; about forty Acts, affecting the matters treated of in 
Mr. Kay’s book, have been added to the statute-book, of which 39 & 40 
Vict. c. 80, and 43 & 44 Vict. c. 16, to protect seamen from being sent in 
unseaworthy ships, and against fraud, imposition, or oppression on ship or 
shore, are among the most important. A master, however, still retains 
the power, abolished in the mercantile marine of the United States and 
most other civilised countries, of flogging a refractory seaman. A mass of 
legal decisions, particularly on questions of salvage, demurrage, and 
collision, has also increased the necessary labour in bringing the work up 
to date. The present editors, by careful compression and re-arrangement, 
have succeeded in reducing the original two volumes into one, and have 
equipped it with a full index, a complete table of cases to 2nd March, 
1894, and a valuable appendix of forms, bye-laws, orders, rules, and 
regulations. But in the chapter on the masters’ duties under the Customs 
Acts, while the statutory provisions are fully and clearly set out, the 
editors appear to have thought it unnecessary to cite any decisions. 

We join in the editors’ regret that Parliament, although ‘almost 
persuaded ” to give effect to the author’s earnest plea for codification of the 
shipping laws, has not proceeded with the Bill for that purpose introduced 


into the House of Commons in August, 1893. 
N. J. D. K. 


Scottish Law of Conveyancing—Moveable Rights. By Joun Craiaig, 
M.A., LL.B., Advocate. Second Edition. Edinburgh: Bett & 
BrapFuteE, 1894. 

With the assistance of Mr. J. Roberton Christie, Advocate, Mr. 

Craigie has succeeded in largely adding to the practical utility of his 
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First Edition. The book has sprung from 295 to 577 pp., exclusive of 
index, and the new matter is in every case ‘‘up to date” or “down to 
date.” It cannot be said that it is always the latest opinion (e.g., that cited 
at p. 44, frora Louttit’s T'rs. v. Highland Railway Company, 19 R. 791) 
that adds most light to the exposition of the law. The identification there 
attempted of the actio quanti minoris in sales of goods with the action on 
the obligation of warrandice in a disposition of heritable property will 
more probably be regarded as one of the eccentricities of the bench. The 
additional matter in this edition is largely absorbed by the chapters on 
Bills, Partnership, and Joint-Stock Companies, and Division V., dealing 
with Marriage-Contracts and Testamentary Writings. The points are 
shortly and clearly stated, and the book, being intended entirely for 
practical purposes, is not encumbered by any statement of principles, or 
of the author’s opinions on undecided questions. Following the example 
of more important writers, Mr. Craigie states the law about the lawfulness 


of contracts, ret interventus, winding-up, jus marit/, succession, vesting of 


legacies, and other subjects, which cannot be said to be part of the law of 


conveyancing strictly so called. One does not expect to find the Acts 1621, 
c. 18, and 1695, ¢. 5, treated under the head of the Narrative Clause. It 
is difficult, however, to observe the line between conveyancing and the 
substantive law, especially, for example, in the case of a contract like that 
of partnership, which makes full and anxious provision for so many con- 
tingencies of right and liability. Nobody will find fault with Mr. Craigie’s 
method, which, along with an outline of conveyancing, gives so many scraps 
of recent information about so many other departments of the law. On 
p. 9 the word medio has been printed for nudis: it is almost impossible to 
find a printer’s blunder in a Scots law book. 


A Handbook of Prescription, according to the Law of Scotland. 
3y J. H. Mitiar, Advocate. Edinburgh: Witiiam GREEN & Sons, 
1893. 

This is an exceptionally well-written book on a chapter of law which 
has at several points degenerated into somewhat irrational technicality. 
Mr. Millar modestly describes his book as based on that of Mr. Napier. 
Mr. Napier was a charming old gentleman, but his law was far from clear. 
Mr. Millar has shown that it is possible to be concise and accurate without 
doing violence to good literary style. His book creates the impression, not 
always received, that the author has studied thoroughly and intelligently 
the decisions on which his statement of the law is based. Mr. Millar's 
book will form the subject of an article in this Review, and it is unneces- 
sary to notice it in detail at present. 
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Mayne’s Treatise on Damages. By Joun D. Mayne, Esq., of the Inner 
Temple, Barrister-at-Law, and LumLey Smirn, Esq., of the Inner 
Temple, one of Her Majesty’s Counsel. Fifth Edition. London: 
Stevens & Haynes, 1894. 


This fifth edition of Mr. Mayne’s well-known work has been carefully 
revised and corrected, and will, the authors say, be found to contain all 
the recent English and Irish decisions bearing on the law of damages. It 
will, no doubt, be found as useful as its predecessors. In spite of its 
somewhat increased bulk it remains, considering the fact that something 
like four thousand cases are cited in it, a marvel of condensation. Though 
little known to the majority of Scottish lawyers, it has long been recog- 
nised in England as one of the best text-books, and the leading authority 
on the subject of which it treats—comprehensively described in its opening 
sentence as “the pecuniary satisfaction which a plaintiff may obtain by 
success in an action.” (What would we not give in Scotland for as good a 
book on so charming a theme!) The majority of its twenty-one chapters 
deal with subjects in regard to which English decisions, however clearly 
commented upon, can be of little service to Scottish lawyers, and their 
study of Mayne is probably limited to his opening chapter on the General 
Principles of Damage, his exposition of the rule in Hadley v. Baxendale, 
and his comments on the breach of those contracts; like carriage, hiring, 
and suretyship, of which the principles are more or less the same in both 
countries, To these, however, must now be added, in consequence of the 
Sale of Goods Act, 1893, Mr. Mayne’s chapter on contracts for sale of 
chattels, and it is well for us to know that we have in him a trustworthy 
guide to the damages recoverable under the law that has recently been 


thrust upon us. G. W. B. 


A Handy Book on the Formation, Management, and Winding-up of 
Joint-Stock Companies. By Wi uiam Jorpan, Registration and 
Parliamentary Agent, and F,. Gore-Browne, M.A., of the Inner 
Temple, Barrister-at-Law. Seventeenth Edition. London: Jorpan 
& Sons, 120 Chancery Lane, W.C. 


The authors state the aim of this book to be to form a trustworthy 
guide to shareholders, directors, and other officials, liquidators, and 
creditors of companies, as to their duties and rights, and the methods of 
performing and enforcing these respectively. The fact that it appears now 
in its seventeenth edition may be accepted as proof that this aim has been 
attained in substantial measure. Among the ever-increasing number of 
all kinds of works on company law which issue from the press in England, 
we seem here to have proof of a survival of the fittest. It is a book of 
practical directions rather than of legal distinctions, dealing with the three 


phases of a company’s existence—its formation, its management, and its 
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dissolution—for the benefit of those concerned in the practical working 
out of them. Its arrangement is logical, its style is clever and concise, 
and its information apparently accurate, at all events derived from the 
most recent authorities. More than four hundred cases are cited—of 
course exclusively English—and the citation embraces the very latest to 
the date of publication. Since the passing of the Companies (Winding- 
up) Act, 1890, which does not apply to Scotland, the procedure in the 
liquidation of companies in the two countries has become divergent. 
English precedents are of less importance, and the chapter of the work 
dealing with liquidation will be less valuable to Scotsmen than those 
dealing with the formation and management of a company. But the 
latter will be found most useful and instructive to those who have to deal 
with the companies which are now so frequently being registered in 
Scotland, and who for such purpose desire a guide to the working, if not 
to the interpretation, of the Companies Acts. The appendix contains 
much useful information as to obtaining quotation in the London Stock 
Exchange, as to obtaining special Acts of Parliament and Provisional 
Orders, and as to stamp duties and fees payable on registration. It should 
be added that the work is beautifully printed in an attractively readable 
form, and that its 300 pages are rendered easy of reference by means of a 
fullindex. It can be safely recommended as an adequate summary of, and 
guide to, the existing law of the subject with which it deals. 


GOW. B: 


Handy Book of Reference to Decisions in the Court of Session, Court 
of Justiciary, and House of Lords. From July 1885 to August 
1893. Edinburgh: Wititam Green & Sons, Law Publishers, 1894. 


Every lawyer knows the value, nay, the necessity, of digests of the 
decided cases to keep him up to date in his law. In England they are 
published, along with the reports, in quarterly parts, superseded at the end 
of the year by one embracing all the cases reported during the year. In 
Scotland they are of slower growth, and appear only once in ten years. 
Even the idea of publishing the “Ten Years’ Digest” in annual temporary 
parts, has not yet occurred to the publishers of the ‘Scotch Reports.” 
And, consequently, there have been generally some half-dozen volumes of 
Rettie requiring to be raked through separately by the conscientious seeker 
after the most recent judicial pronouncement upon any particular question 
—at the cost of time, trouble, and temper. 

The idea of abridging that labour originated some dozen years ago with 
the late Mr. Thomas Sinclair, Writer, Glasgow, who in 1882 published his 
first “ Handy Book of Reference to the Decisions in the Court of Session, 
ke.” The work proved so acceptable to the profession that it was followed 
by a second in 1886, and a third in 1890. But for his lamented death, a 
fourth would probably already have appeared. It is satisfactory to tind so 
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useful a project perpetuated, although in other hands, and the publishers of 
the present volume, which does not bear the name of any editor, are to be 
congratulated upon the production of a complete means of reference to the 
decided cases from 1885 to 1893, including the last eight volumes of 
the authorised reports. The plan and form of Mr. Sinclair’s books have 
been followed in the present work, and indeed the whole of Mr. Sinclair’s 
third book is embraced in it, apparently without material alteration. It is, 
perhaps, regrettable that that gentleman’s unusual system of referring to 
the cases by volume and number, should not have been changed to the 
more familiar mode of reference by name and page. Inasmuch as one does 
not naturally seek Company Cases under the letter P., the heading “ Public 
Company” might with advantage be reserved for decisions, if any, illustrat- 
ing the distinction between public and private companies. As it stands, 
moreover, a cross reference in it to the Case xviii., No. 30, referred to under 


the heading, Vobile offictwm, might have been useful. But on the whole 


oo 
the work seems excellently well done, and the index table to the Scottish 


Law Reporter will render it as available to the owner of the ‘“ Twopenny” 
as to the proud possessor of Rettie. Till the fulness of time produces a 
new “Ten Years’ Digest,” the “ Handy Book of Reference” is a necessity 
to every practising lawyer. GW.B. 


The Shortcomings of the Machinery for Pauper Litigation and a 
Certain Defect of Legal Education, and their Joint Amendment. 
By J. J. Spriece. Third Edition. London: 1893. 


The general idea of this little book is that the lawsuits of the poor 
should be utilised for purposes of legal education, just as their bodies are 
used for purposes of medical education. Even the quaint humour of 
Mr. Sprigge will not recommend the idea of gratuitous justice to the 
British taxpayer, but we may point to the statutory provision made in 
Scotland for poor litigants, and to the practice of undertaking litigation 
with the understanding that fees will be paid only in the case of success, a 
practice which has greatly increased since the late Lord President refused 
to condemn it. This class of work is therefore in point of fact a means 
whereby young counsel and agents acquire practical experience, and so 
complete their theoretical education. One cannot help observing the fact 
that while the village doctor must work hard in the university for five 
years, and the parson ‘‘attend classes” for about eight years, the prosperous 


? 


country “writer” may never have had his name in a college album. Even 
for the bar a man may qualify by eighteen months of university attendance, 
and may be called without having seen a summons or an indictment. Yet 
the reputation of the legal profession for learning is at least as high as that 
of the other professions. The state of the universities explains this 


anomaly. 


W. G. M. 
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Revue Générale de Droit International Public. A. Pepone, 13 Rue 
Soufflot, Paris. 


The publication of anew Review under this title indicates, we hope, a 


growing interest in international law. The Review is to be published bi- 


monthly at Paris, and is intended not merely for lawyers, but for the 
educated European public which is awaking to a sense of the gain to be 
derived from temperate and scientific discussion of international problems. 
It will take up financial and commercial topics as well as those more 
strictly falling under the head of international law, and promises to give a 
complete chronicle of current events which bear on the relations of 
different countries, It has the support of Professor De Martens, M. A. 
Desjardins, and M. E. Clunet, among many other eminent writers. We 
heartily wish it all success. 


Revue du Droit Public et de la Science Politique eu France et a 
létranger. CuevaLier-Marescg et Cie, 20 Rue Soufilot, Paris. 


Paris produces still another new review under the competent editor- 
ship of Professor Larnaude. The first number contains articles on 
Government by delegates and by representatives, the “Catenaccio” (an 
Italian procedure for anticipating by administrative action an increase in 
custom duties), the dangers uf gus and electricity monopolies on highways, 
&c. There are several exhaustive reviews of important political books. 
The notice of British politics is contributed by Mr. Bodley, formerly of 
the Loca] Government Board. We notice our old friend “ three acres and 
a cow” appearing as “un hectare de paturage, et une vache pour chaque 


paysan.” 


We have received the following foreign reviews :— 

Revue Générale du Droit, de la Législation, et de la Jurisprudence. 
TuHoRIN ET Fits, Paris. 

Bulletin de la Société de Législation Comparée. Picnon, 24 Rue 
Soufiiot, Paris. 

Annales de 1’Ecole Libre des Sciences Politiques. FrLix ALcon, 
Paris. 

Rivista Italiana per le Scienze Giuridiche. Turin. 

Zeitschrift fiir das Privat und Offentliche Recht der Gegenwart, 
Vienna. 

The Zeitschrift fiir das Privat, &c., Recht, contains in its second part 
for 1894 a very elaborate study by the late Prof. Bidermann, of Graz, on 
the working out in public law of the Austrian idea of a composite state. 
Prof. Bidermann, who died in 1892, left in an incomplete form a History 
of the Austrian Idea of a Composite State (Geschichte der dsterreichischen 
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Gesammtstaatsidee), which Dr. Sigmund Adler of Vienna has undertaken 
to lay before the public in the shape which, after full examination of the 
MSS., shall seem most expedient. The present publication in the 
Zeitschrift is a chapter which the author had finished. It gives a valuable 
historical account of the manner in which the House of Hapsburg gradu- 
ally became the bond holding together the diverse and hostile states which 
make up the Austro-Hungarian Empire. 


Index of Cases Commented on in Judgments in the Court of Session 
and in Scottish Appeals to the House of Lords, from November 
1862 to August 1893. By Pxitie J. Hamitron Grierson, B.A, 
Oxon, Advocate. 


This book, like that of Messrs. Dale and Lehman in England, is in- 
tended to show where the decisions noted have been subsequently dealt 
with—whether recognised or disregarded, overruled or followed. It does 
not apply to cases which have simply been cited, nor does it attempt to 
explain in what manner the decisions have been dealt with, except by indi- 


cating in a single word that they have been followed, or distinguished, or 


commented on, or approved of, or simply referred to. It is unnecessary to 
point out the great practical utility of such a book, if accurately written ; 
and Mr. Hamilton Grierson’s name is a sufficient guarantee for accuracy. 
The labour involved must have been great and tedious, and deserves the 
thanks of the profession. It is a little disappointing to find that ‘only 
seven cases have been commented on ten times; these are—VZadlors of 
Aberdeen v. Coutts (real burden), Adamson v. Clyde Navigation Trs. (ex- 
emption from poor rates), Barbour v. Adamson (poor settlement), Buchanan 
v. Angus (conversion of trust property), Donaldson’s Trs. v. Macdougall 
(suspension of vesting by destination to survivors of class), Lumsden. v. 
Buchanan (personal liability of trustees), and M‘Bain v. Wallace (sale of 
moveables where no delivery). The only slip we have observed is, that the 
citation of Murray v. Gregory’s Trs. should be 14 R. 368, not 386. 





DE ANNUIS. 


DE ANNUIS. 


[A Lone Way arrer OvuTRam’s “ ANNUITY.” 


OstuLit Fatum viduam mihi atram 

Et dolorosam, prope corde rupto : 

Septies censu numerata erat: sic 
Femina mendax. 


Quam videns mollis lacrimam tidemque 

Mox dedi verbis: ait hec “XY AUREOS 

“ Annuos (Quantum hic latuit !) QuoAD VI- 
VAM DARE SPONDES !” 


“ SPONDEO,” respondi, Ait Imperator, 

Tertio libro tituloque ter quinto, 

(Atque verum est) hance stipulationem 
Perpetuari. 


Obligato me, juvenescit illa : 

Dum ruunt anni velut amnis, uno 

Hee anus stat cum pede seeculorum 
Secula saxum. 


Ossa, rugosum corium supersunt : 

Ad focum sidit, memorans jocosa : 

Aridis malis alimenta mandit 
Dentibus orba. 


‘“‘ Longa Tithonum minuit senectus ;’ 

Longior fecit vetulam minorem, 

Qu meo dorso sedet et remordet 
Pulicis instar. 


Premium pactum est tabulas secundum, 
Que XY annorum spatium dederunt : 
Sed vetus contra tabulas puella 

Possidet evum. 


Quesii scribam celebrem : hic peritus 

Juris et legum, Daniel secundus, 

Contulit promptum caput, appetensque 
Ambiguorum, 
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Litteram pacti cito legit omnem, 

Testium scrutans rubea anulorum 

Signa, tum respondit, agi manus per 
Lege licere. 


Excipit nunquam dolor huic agenti : 

“Est socer Nereus filii mei” inquit : 

Sed sue mentis fatua est quotannis 
Annua poscens. 


Si volant febris nebule per auras, 

Omne jam prudens medicamen emit : 

Vivere hance pestem male pestilenti- 
we patiuntur. 


Jam cadit : fractus tenuis lacertus : 

Brachium nemo potis obligare : 

Ossibus, sana ut prius, utitur nunc 
More flagelli. 


Saxeus bufo perit aera intrans: 

Sed meam una non poterant necare 

Tussientem nix, Boreas, pruina, 
Nimbus et imber. 


Deminutus sum capite, hocce foenus 

Maximum solvens: neque parricida 

Ille erit, qui possit anum per artem 
Ceedere jure. 


Mortis et causas agere ardeo: sed 

Lignea in causa viduam esse credo: 

Est magis secura securis ipsa 
Arbore vite. 


Atropos tentat resecare frustra 

Stamen huic, si forte videre possit : 

Tenue nam stamen quoque sideratum est 
Corpus ut ipsum. 


Marem amat sed non mare: non adire 
Vult sacram ad puppim: canis est acuta: 
Sola nex nexum modo liberabit : 

Ve mihi! Cujus? 


Res enim ad restem rediit : sed ipse 


Carnifex negat, quia longitudo 
Ulla preedictam tenuissimam sus- 
pendere nescit. 
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Si quis huic det jus liquidum et veneni 
Parvulam guttam, petit acriter—de 
Gustibus non est mihi disputandum— 


Legitimum jus. 


At dies annorum hominum esse in annos 

Septuaginta prope, Psalma dicit : 

Sed neque hance novit viduam neque hujus 
Annua David. 


Forte rursus Lot mala vivit uxor: 

Forte in AXgypto sale sempiterno 

Attico condita Mathusala est hee 
Ultima conjux. 


Gutta sic vincit lapidem perennis : 
Credetrix aufert mihi mentem, et ultra 
Corpus ex bis sex Tabulis minatw 
Jure secare, 
Ww». GALBRAITH MILLER. 








Wotes on Decided Cases. 


Will—Has Surrogatum a Situs ?—The price of land held by trustees 
under trust to re-invest in land is real estate; in Scotland, swrvogatum for 
heritage. But does it retain its character as land at a particular place? 
Where a testator devised his lands, in Staffordshire, to A B, did this carry 
the swrrogatum for Staffordshire land, or did the money, which was 
admittedly to be treated as realty, pass to the devisee of real estate not 
otherwise disposed of? The latter view was taken, by the Court of Appeal, 
in in re Duke of Cleveland’s Settled Estates [1893], 3 Ch. 244, the trustees 
not being bound to re-invest in land situate in any particular county, and 
no indication of the testator’s intention being fairly deducible from the 
will. 


Will—Clause of Residue sweeps in what Testator erroneously 
thought he had disposed of. —A general gift of residue carries all personal 
estate not otherwise disposed of, including estate which the testator 
erroneously thought he had disposed of, unless a contrary intention clearly 
appears on the face of the will. One of the purposes of a residuary 
bequest is to prevent a mistake on the part of the testator, or the lapsing 
of a legacy, entailing partial intestacy. The will may show an intention 
that a sum shall, in no event, fall into residue, but otherwise it will be 
swept in. This rule was enforced in in re Bagot, Patow v. Ormerod 
[1895], 3 Ch. 348, where a testatrix recited in her will, by mistake, that 
she had settled a particular property on A B, when, in fact, she had only 
done so by a will which was revoked. It was held the property passed 
under the residuary gift. Many cases on similar wills were in vain cited. 


Damages—Negligence—Overcoat stolen from Restaurant—Liability 
of Restaurant Keeper.—The fact that a waiter volunteered to hang 
up a gentleman’s coat at a restaurant, instead of leaving him to 
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do it himself, was held, in Ultzen v. Nicols [1894], 1 Q.B. 92, as 
evidence from which a jury might fairly infer that the restaurant 
keeper had undertaken to take charge of the coat, and had made himself 
liable in damages if it was stolen while its owner was dining. The judge 
explained to the jury that the defendant was not an inn-keeper, and that 
the plaintiff must show that the loss was owing to the defendant having 
failed to exercise reasonable care, having regard to all the circumstances of 
the case. Charles, J., suggested that there might be a waiter in the 
vestibule to take the coats of the guests before they entered the dining- 
rooms, and that the difference between such a case and the present was 
only one of degree. This may be so, but a guest who gives a waiter his 
coat to hang up outside the room, clearly indicates that he does not pro- 
pose to keep an eye on it himself during his dinner, an assumption by no 
means unnatural when the coat, as in Ultzen’s case, is hung up behind the 
guest’s chair. In this the judgment goes further than Great Western Rail- 
way Company v. Bunch, 13 App. Ca. 31. Here, a lady who came to the 
station forty minutes too soon for her train, gave her bag—which she meant 
to take in the carriage with her—toa porter, and went away. During her 
absence bag and porter disappeared. The House of Lords held that there 
was reasonable evidence that the bag was in the custody of the Company, and 
was lost by their negligence. Much was attempted to be made of the fact 
that the lady had shown her knowledge that the porter was exceeding his 
duty, in taking charge of her bag, by asking him if it would be all right. 
This line of argument was wittily dismissed by Lord Macnaghten. “I do 
not think that this conversation altered the relation between the parties in 
the least degree. It seems to me almost absurd to treat it as a solemn 
negotiation by which the lady abdicated such rights as she possessed 
against the Great Western Railway Company, and constituted this 
ephemeral and evanescent porter, in his individual capacity, the sole 
custodian of her Gladstone bag.” Mrs. Bunch, by going away, clearly 
showed that she did not regard herself as the custodier, and the custom of 
porters, willing to earn a tip, acquiesced in by the railway companies, 
made it not unreasonable to infer that the Company was in charge of the 
bag. The case of the coat at the restaurant is less clear, and suggests the 
painful conflict of duties in the mind of a waiter called on to give chase to 
a thief, his hands laden with dishes, and pursued by the shouts of irascible 


diners. 


Sale—Agency— Undisclosed Principal.—J/ontagy v. Forwood |1893)}, 
2 Q.B. 350, is a modern instance of a rule well settled both in Scotland 
and England, that where A has allowed his agent B to appear in the 


character of a principal, he must take the consequences. If C, who con- 
tracted with B, had no reason to think that B was not contracting on his 
own behalf, he may, when sued by A, set off any liquid claim he has 
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against B, This is just, for as pointed out by Wilde, C.J., in Fish y, 
Kempton, 7 C.B. 687, the purchaser may have bought for the express 


purpose of setting off the price against the debt due by the seller. A 


judgment should be sound if Lord Bowen is right in saying “ the case is 
governed by the principle of the decision in G'eorge v. Clagett, by the rules 
of common sense and justice, and I think also by the law of estoppel,” a 
classification which rather unfairly suggests that the decision in George vy, 
Clagett and the law of estoppel were arrived at independently of common 
sense or justice, The cases of Millar v. Mitchell, 22 D. 833, and 
Bennett v. Inveresk Paper Company, 18 R. 975, may be referred to for 
Scots Law on this subject. From general usage in foreign trade there may 
be a presumption of fact that the British commission-merchant contracts as 
principal and not as agent for a foreign trader. It would appear, how- 
ever, that the Scottish Court is not prepared to give so much weight to 
this presumption as the English Judges did in a series of cases of which 
Elbinger Actien-Gesellschaft v. Claye, 8 Q.B. 313, is an example. 


Striking off Rolls--Offence not connected with Profession.—A 
solicitor, like Czesar’s wife, must be above suspicion, and if convicted of a 
crime may be struck off the rolls though the offence had no relation to his 
profession. In in re Weare [1893], 2 Q.B. 439, a solicitor convicted of 
knowingly allowing houses of which he was the landlord to be used as 
brothels, was struck off the roll though he pleaded that he had erred qué 
man and not gud solicitor. The Court held he must be looked at asa 
whole. His brother solicitors ought not to be compelled to meet him in 
business. In dealing with the lawyer they would have to come in contact 


with the man. 


Aliment—Wife’s Claim to Rank in Husband’s Sequestration.—In 
Linton v. Linton, 15 Q.B.D. 239, a husband, more ingenious than 
scrupulous, who had been ordered by the Divorce Court to pay alimony 
to his wife, made himself bankrupt and claimed that his wife must value 
and prove for the future payments. The Court held, however, that a 
discharge in bankruptcy does not free a debtor from such an obligation. 
The same principle underlies the old case of Marjoribanks v. Amos, 10 8. 
79, where the father of an illegitimate child who had given a written 
undertaking to pay aliment for it at the rate of £20 a-year, maintained 
unsuccessfully that his discharge in a sequestration extinguished his 
liability. In re Hawkins, ex parte Hawkins [1894], 1 Q.B. 25, shows the 
reverse of the medal. A wife entitled to arrears of alimony which had 
accrued after the commencement of the bankruptcy, but before the debtor 
had obtained his discharge, sought to prove for these arrears. Vaughan 
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Williams, J., and Kennedy, J. rejected her claim. A wife’s right to aliment 
does not spring from contract. It arises ex jure nature, and cannot be 
affected by the husband’s sequestration. No discharge can release the 
husband from this natural duty. Where a husband has been ordered by 
the Court to pay a fixed sum periodically, the wife cannot value and rank 
for this as a contingent debt, for—(1) the discharge will not affect the 
liability ; and (2) the amount may at any time be varied by the Court, and 
the aliment may fall at any moment by the reconciliation of the spouses. 


Church — Contract — Canon’s Stipend.— £150 a-year seems not an 
extravagant stipend for a canon residentiary, but the appointment to such 
an office does not entitle a clergyman to claim without a contract even 
that modest sum. In Lrook v. Kelly [1893], A.C. 721, the temporal 
affairs of the cathedral of which the appellant was a canon were vested in 
a board of management, and the governing statutes declared “with the 
board of management will rest the due provision for the maintenance of 
Divine service, and for the fitting support of the provost and canons of 
the cathedral.” The appellant claimed that this board, if it had funds, 
was bound to allot him as a canon a sum for his “fitting support.” But 
the House of Lords, affirming the Second Division, negatived this. Lord 
Macnaghten, almost cruelly, says the appellant’s only right, if it can be 
called a right, is a right to be recognised as one of a class for whom the 
board of management may, if they think fit in their discretion, make 
provision.” The recognition of a right so delightfully unenforceable as 
this, is but cold comfort to a litigant who has carried his cause to the 
Court of final appeal. 


Free Annual Produce.—It is no doubt a sacred principle that in the 
construction of testamentary writings the sole aim of the Court should be 
to reach, by all legitimate means, the intention in each particular case, 
When, however, the Court is dealing with formal instruments, prepared 
by solicitors and expressed in the technical language of familiar legal style, 
it seems equally important, for the guidance of the profession and the 
safety of their clients, that well considered decisions ascertaining the 


meaning and effect of particular words, should be either adhered to, or 


expressly overruled, In the case of Strain’s Trustees [19th July, 1893, 
30 Se L.R. 906}, however, the Court took neither of these alternatives. 
They pronounced what seems an absolutely right decision, which absolutely 


conflicted with a previous decision of the Court, but they did not overrule 
that decision, although they had the authority of dicta in the House of 
Lords for so doing. They decided that where a coalmaster had been working 
certain mines and his testamentary trustees continued to work them, his 
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widow, who was entitled under the settlement to the “free income and pro- 
duce of the residue,” was entitled to the annual proceeds of the collieries, 
This seems extremely just, and may be said to follow from the opinion of 
Lord Blackburn in Campbell v. Wardlaw, 10 Rett., H.L. 65. But then 
it is just as clearly opposed to the decision of the First Division of the 
Court in Ferguson, 4 Rett. 532, as lucidly explained in the opinion of 
Lord President Inglis. He thought and decided that mineral rent could 
not be income for the widow, because a mineral lease is a sale of the 
subject. Lord Blackburn and Lord Watson took the broader view that, 
where an estate is being enjoyed by the owner in a particular way, the 
usufruct he grants, or which the law creates (as in terce), extends to the 
whole enjoyment of the owner, at least it embraces the annual returns 
from minerals which the owner has let or worked. Campbell's case was 
that of a landlord receiving rent; the cases of Ferguson and Strain were 
cases of a mineral tenant receiving profits, but the principle appears to be 
the same. But the unfortunate thing for the profession is that in Strain’s 
case the Court have declined to say that Ferguson’s case is over-ruled, 
The Lord Justice-Clerk (with whom Lord Trayner concurs) doubts the 
meaning of Ferguson; but, on the only possible view of its meaning he 
“respectfully dissents” from it. Lord Adam (with whom Lord Kinnear 
concurs) distinguishes the case on grounds palpably insufficient ; so does 
Lord M‘Laren. Lord Young says nothing about it; and Lord Rutherfurd 
Clark dissents because the case of Ferguson applies, and he thinks it 
should be followed. What is the use of involving seven judges to arrive 
at so lame a conclusion? There is never any doubt as to the meaning of 
Lord President Inglis, and as the seven judges evidently thought him 
wrong in Ferguson, they should have said so. 


Jus Devolutum.—This phrase is fully charged with the memories of 
great pre-Disruption conflicts which, if they did not advance the spiritual 
condition of the country, at least produced many learned and subtle argu- 
ments in the Court of Session. Under the common law of the Church 
the patron’s right fell in six months. But it was settled that where a 
duly qualified appointee resigned after appointment, the delay thus 
incurred could not be reckoned against the patron. So also, if delay was 
caused, or the action of the patron obstructed or defeated by the Presby- 
tery (or remainder men, as they were once irreverently called), the period 
of six months was interrupted.” It was understood in many quarters 
that section 7 of the Patronage Act, 1874, would have the effect of getting 
rid of all those distinctions, and that the right of appointment would 
devolve upon the Presbytery in every case where six months elapsed 
without an appointment being made by the congregation. It would 
have been better for the peace and quiet of the Church if this strict 
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construction had been followed. But the cases which have occurred at 
Paisley, Cupar, and Cromdale (see Stewart, 6 Rett. 178) show that the 
Court will still support an equitable doctrine of “interruption” as 
between the congregation and the Presbytery. Fortunately, it appears 
from the most recent case (Craig v. Anderson, 13th July, 1893, 30 
Sc.L.R. 826), that the doctrine will not be extended. The Act of 1874 
was probably a useful and certainly a generally desired reform, but its 
beneficial effect has been marred by many paltry disputes and litigations, 
which in one instance at least left a parish without a shepherd for two 
years and a-half. 


Protective Trusts.—Where the whole beneficial interest in a trust- 
estate has vested in a single beneficiary of full legal capacity, is it possible 
to limit the beneficial enjoyment by such beneficiary of that estate by 
means of a fiduciary interest in the trustees? Such is the question that 
has once more been raised in the recent case of Cuthbert, d-c., 16th March, 
1894, 1 Scots Law Times, No. 621. There the sole beneficiary had a 
vested right in the trust-estate, but the truster had directed his trustees 
“to hold and apply the estate for the sole use and behoof of the beneficiary, 
and that in such sums, and at such times, and in such manner as my 
trustees shall think best, and of which they shall be the sole judges.” The 
fact that the beneficiary was also next-of-kin and entitled to succeed al 
intestato was used to raise an alternative case to the claim under the 
testament, but did not affect the judgment on the point here discussed. 
That judgment was that the trustees were bound to hand over the estate 
to the beneficiary, as it was impossible to limit such a beneficial right by 
the continuance of a bare trust. In arriving at this decision the Court 
followed the law laid down in the recent case of Jiller’s Trs. v. Miller, 
1890, 18 R. 301. There the trustees were directed to hold and manage 
the estate as absolute proprietors, till the beneficiary was twenty-five years 
of age, but the beneficial interest vested by express directions at an earlier 
date, on the marriage of the beneficiary. A Court of seven Judges, by a 
majority, held that the trustees must denude in favour of the beneficiary, 
although he had not attained the age of twenty-five. ‘It seems to me,” 
says Lord M‘Laren in that case, “to be not only an unsound proposition 
in law, but a logical impossibility, that a person should have an estate in 
fee, and that some other person should at the same time have the power of 
withholding it.” In face of this decision, counsel for the trustees in 


Cuthbert’s case had to rely solely on the case of Christie’s Trs. v. Murray's 

Trs., 1889, 16 R. 913. There the truster made a bequest to a daughter, 

which the Court held vested the whole beneficial interest in her. The 

truster, however, further directed his trustees in these words: “ My 

trustees shall retain charge of her share. It is not to go into her hands.” 

This emphatic direction, which left no doubt as to the truster’s intentions, 
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seems to have led the Court. into the anomalous position taken up in that 
case—viz., that the trustees must hold, and not pay over, the share. The 
two opinions given in the case—those of the Lord Justice-Clerk (Lord 
Kingsburgh) and Lord Young—are doubtful and half-hearted, and, in 
Miller's Ts. above cited, Lord Rutherfurd Clark says he concurred with 
very great doubt. The difficulty in Christie’s case palpably arose out of 
the finding that the beneficial interest had vested. Vesting is a pure 
question of intention, and the emphatic directions of the truster would 
seem to have greater relevancy to the question of vesting than to that in 
connection with which they were considered. Had the Court found that 
vesting had not taken place, their difficulty in carrying out the truster’s 
intention would have been completely removed. Such, for example, 
was the course taken by the Court in Duthie’s Trs. v. Kinloch, 1878, 
5 R. 858. Lord Gifford there pointed out that “the expressed 
intention of the truster must be held to be the leading canon of 
construction, unaffected by any artificial rules of law.” The Court, how- 
ever, in deciding Cuthbert’s case, followed, as has been said, the judgment 
in MJiller’s case as laying down the authoritative rule, and, without expressly 
overruling Christie’s case, held that in any view the ratio of that decision 
must not be extended beyond the very special circumstances of the case. 
“IT think it is according to the decisions,” says Lord Young, “some of 
which were contrary to my opinion, that such a trust direction as we have 
here with respect to the fee is ineffectual to limit the right of the fiar in 
any way, and that he is therefore entitled, there being no other fiar, to 
have the fee, without being embarrassed with those directions which are 
ineffectual as regards him.” The kernel of the matter lies in the words, 
“there being no other fiar.” It is possible to limit one beneficial interest 
only by the existence of another beneficial interest, in esse or in posse. 
Thus you cannot protect your heir without to that extent disinheriting 
him. This was what was unsuccessfully attempted to be done in Cuthbert’s 
case. An excellent illustration of the principle under discussion is afforded 
by a very recent judgment of the English Court of Appeal. There the 
truster gave the residue of his estate, after payment of certain annuities, 
to charitable purposes. The residue, however, was not to be paid over to 
the charities until after the death of the survivor of the annuitants, and the 
surplus income in each year, after payment of the annuities, was to be 
accumulated during the same period. The Court held that, while the pay- 
ment of the capital was validly postponed, the accumulation of surplus 
income was invalid, and ordered it to be paid over to the charity in so far 
as already accumulated, and each year’s surplus in future as it arose 
(Harbin v. Masterman, 1894, 10 7'imes’ L.R. 340; W.N., p. 48, following 
Saunders v. Vautier, 1841, 4 Beav. 115, Aff. Cr. and Ph. 240). Lindley, 
L.J., put the reason of the distinction thus—‘“ The charities are not entitled 
to the capital of the trust-estate before the annuities cease, because the 
annuitants are interested in the income of that capital, and that income is 
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not the sole and exclusive property of the charities. Nor would the 
charities be entitled to the annual surpluses, which there might be before all 
the annuities ceased if in any event the annuitants could have recourse to 
them. But, inasmuch as the terms of the will preclude any such recourse, 
and the accumulations are directed to be made for the benefit of the 
charities, and for their benefit only, it follows that each yearly surplus, as 
it arises, is their absolute property, and that ihe direction to accumulate is 
invalid, and may be properly disregarded.” The result of the cases, both 
English and Scotch, may be stated thus—the date of payment cannot be 
postponed beyond the date of vesting, except for the purpose of protecting 
a complementary beneficial interest, it always being assumed that the bene- 
ficiary in question is individually ‘competent to give a valid discharge ” 
(vide Lord Langdale, M.R. in Saunders, supra, 4 Beav., at p. 116). 
A. J. P. MENZIEs. 


Antenuptial Contract Provisions—//all’s T'rustees v. Macdonald, &th 
March, 1892, 19 R. 567; reviewed by House of Lords, 24th July, 
1893, ‘Law Reports Appeal Cases,” 1893, p. 642. 


The rubric of the above House of Lords report is :—‘‘ A conveyance 
in an antenuptial contract of marriage in favour of the children of the 
marriage, and the issue of such children, is not revocable by the spouses as 
regards the issue of the children. So held, reversing the decision of the 
Court of Session.” This statement of doctrine has no warrant either from 
the decision, or the opinions of the judges as given in this report, and it is 
thought that the law of Scotland remains exactly the opposite. 

Mr. and Mrs. Hall executed an antenuptial contract in 1849, by which 
Mr. Hall, in consideration of the marriage, conveyed to his promised spouse 
in liferent, and to the children of the marriage and the issue of the hodies 
of such children, whom failing his own heirs, in fee, the estate then belong- 
ing to him and which should belong to him at his death. It contained a 
clause that, if “‘no children” existed at the dissolution of the marriage, 
the widow’s liferent should be restricted to an annuity of £150, and three 
other clauses by which—(1) the widow was bound to aliment the 
“children” until majority ; (2) power was given to the spouses to allocate 


> and (3) power for execution for imple- 


the estate among the “children ;’ 
ment of the provisions in the contract in favour of the widow and “children,” 
was given to certain parties named. There is no mention of issue of 
children in any of these four clauses, although in other parts of the deed 
the issue of children are noticed along with children. The /egitim of the 
children was not excluded. 

This contract appears to have been forgotten, and Mr. Hall, in 1885, 
executed a trust-disposition and settlement, by which le conveyed his 
whole estate to trustees for the liferent of the widow, and on her death— 
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after a bequest of £5000 to his grandson, Andrew Hall Macdonald, and a 
few minor legacies—the whole residue was bequeathed to the nephews and 
nieces of himself and his wife. Mr. Hall died in 1891, survived by Mrs. 
Hall and by this grandson, the only child of the sole immediate issue of 
the marriage, a daughter, who had died before the date of the settlement. 
The value of the estate exceeded £50,000. 

After Mr. Hall’s death, his trustees, having discovered the antenuptial 
contract, brought this action of multiplepoinding, in which the widow and 
grandchild and whole legatees were called. The widow claimed the liferent 
under either deed, and the grandchild claimed the whole estate under 
burden only of an annuity of £150 to Mrs. Hall. No appearance was 
made for the nephews and nieces. Lord Kincairney (Ordinary) sustained 
the claim of the grandson. The First Division recalled this judgment, 
sustained the widow’s claim, and decided that the grandson’s right under 
the contract was testamentary, and preferred the testamentary trustees to 
the whole estate, to be administered in accordance with the trust-settle- 
ment. On appeal, the House of Lords sustained the claim of the widow to 
the full liferent, and of the grandchild to the fee of the estate. 

The claim of the grandchild to the fee was not challenged before Lord 
Kincairney. His Lordship and all the Inner House Judges took the view 
that all the clauses in the contract where “children” were mentioned, 
without noticing issue of children, must be confined to children. Two 
arguments were stated in support of the widow’s claim under the contract 
for the liferent before Lord Kincairney, viz.—(1) that children included 
grandchildren, and, if not, (2) that Mr. Hall was entitled to increase the 
provision to his wife as he could have made provisions to a second wife or 
second family. In the Inner House the additional argument was stated 
for Mrs. Hall that, if children did not include grandchildren, then the 
provisions to issue of children must be testamentary, as the contract was 
otherwise unintelligible. This last argument was sustained, the Judges, as 
already said, holding the opinion that children did not include issue of 
children. It was further, in the Inner House, contended for Mrs. Hall 
that a provision to a grandchild, not being onerous, but only contractual, 
while it might not be revocable by the one, was revocable by both 
contracting parties; that Mr. Hall had revoked the provision by his 
settlement, and Mrs. Hall, now swi juris, had concurred in and adopted 
this revocation by claiming the liferent conferred on her by the settlement, 
under which she was also a trustee. This argument was also sustained by 
the Inner House, and it is thought that neither proposition has been 
contradicted by the decision or opinions of the Judges in the House of 
Lords. 

Referring first to the second proposition, which the rubric of the 
Appeal Report states was reversed by the House of Lords, it will be 
found, on perusing the opinions of the House of Lords’ Judges, that the 
question whether Mr. and Mrs. Hall could jointly have revoked the 
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grandchild’s provision is never mentioned, and it is understood was never 
stated in the House of Lords’ debate. This is easily understood, for the 
House of Lords really tried an entirely different case from that before the 
Inner House. The judgment of the Inner House sustaining the liferent 
of Mrs. Hall was appealed, but the appellants, no doubt appreciating the 
difficulty which their contention that “children” did not include “ grand- 
children” placed in the way of their claim for the fee of the estate, shortly 
after the debate began, abandoned that part of their appeal, and lodged a 
minute to that effect. The argument for reducing the liferent to an 
annuity of £150 was only stateable on the footing that “children ” did not 
include grandchildren, for it was only on the failure of children that the 
restriction took place. As Mrs. Hall received, under the marriage 
contract, the full liferent, which was all she could claim under the settle- 
ment, she had no longer any interest to support the settlement against the 
contract, and it was not stated in the debate that she had any desire to do 
so. Instead of the proposition—Can the spouses jointly revoke a grand- 
child’s provision in an antenuptial contract which the Inner House 
affirmed !—the only proposition made to the House of Lords was—Can the 
husband by himself do so!—and the House of Lords has decided that, in 
the circumstances of this case, he cannot. This decision, however, does 
not in the least contradict the law laid down by the Inner House, which is 


thought to be sound, and there is not a word in the House of Lords’ 
opinion which sanctions the proposition stated in the rubric of the 


report. 

The other legal principle sustained by the Inner House is not contra- 
dicted by the House of Lords. The former, interpreting the contract that 
“children” did not include grandchildren, were driven by this construction 
to the view that the provision to the grandchild was testamentary. This 
construction appeared to them to have an equivalent effect to a clause in 
the deed expressly saying that the grandchild’s provision was only testa- 
mentary. Now it could scarcely be contended that if a provision to a 
grandchild is expressly declared testamentary by the spouse who settles, 
the settlor cannot revoke it at pleasure. The House of Lords, however, 
did not adopt this construction of the word “children” in the contract, but 
the exact opposite, and in the debate this was assumed by both parties. 
The whole reasons on which the testamentary implication rested at once 
disappeared, and the House of Lords was left with this simple proposi- 
tion —In a marriage-contract stating that, in consideration of the marriage, 
a provision is made to grandchildren, and where there is nothing in the 
deed to indicate either that it is or is not testamentary, can the husband, 
who settles the provision, recall it by his settlement after marriage! 
They have decided he cannot, but it does not follow that if the contract 
had stated expressly that the provision was testamentary, or that if the 
construction of the contract necessarily implied this, they would have so 
decided. We venture to think that in such a case their decision would 
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have been the same as that of the Inner House, and that the powerful 
argument of Lord Kinnear, who delivered the leading opinion of the Court, 
is unanswerable. 

Legal practitioners, we believe, have great difficulty in deciding as to 
the effect of antenuptial contract provisions, which arises from confusing 
the very simple legal principles regulating such deeds, Such a contract is 
in no way mysterious, and is subject to the principles which govern con- 
tracts of all kinds. There can be no reason for violating the principles of 
the law of contract in dealing with antenuptial settlements. A marriage 
founded primarily on money provisions, instead of natural affection, cannot 
be said to have a higher sanction than an ordinary mercantile contract. 
In the remarks which follow, reference is only made to contracts which, 
as in //all’s case, create merely a spes successionis, that is, where the estate 
remains under the absolute control of the settlor, and the provisions are 
exigible only after the settler’s death. 

The sole peculiarity in determining the legal principles which govern 
such antenuptial contracts is, that account must be taken of the legal 
rights of the husband, wife, and immediate children—that is, courtesy, 
terce, jus relicti, jus relicte, and legitim. It may be regarded as the 
settled law of Scotland that if in antenuptial contracts provisions by the 
spouses to each other and to immediate children are stated to be in full of 
these legal rights, such provisions must be accepted, and the parties are 
not entitled to claim their legal rights aud renounce the contract provisions. 
The reason of this, as regards the spouses, is evident and equitable, for if 
the parties, subject to no legal incapacity, deliberately contract marriage 
under such provisions, they are bound to abide by them. The same rule 
holds with regard to children, who cannot claim their degitim and renounce 
what may eventually be provisions of less value. There is no just reason 
or legal principle for the introduction of such a rule, but, although a 
blemish, it must now be accepted as the law of Scotland, and can only be 
altered by statute. 

In considering the question whether a provision, not yet implemented 
or delivered, in any deed or contract is revocable or irrevocable, it must 
first be determined whether it is—(1) onerous ; or (2) contractual or pac- 
tional ; or (3) gratuitous. If there is onerosity on the part of the person 
in whose favour the provision is made, it cannot be revoked by the settlor. 
If there is no onerosity on the part of the recipient, but the consideration 
of granting the provision is an onerous contract between the settlor and 
other parties, then it is equally clear that, while the settlor cannot by him- 
self revoke it, a revocation by all the parties to the onerous contract will 
be effectual. If, again, there be no onerosity on the part of the recipient, 
although created in an onerous contract between the settlor and another 
party, and it is quite clear by express language or necessary implication 
from the terms of the contract that it forms no part of the consideration of 
the contract, but is the sole act of the settlor, then it is revocable by the 
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settlor alone. If the provision is gratuitous and is created by a unilateral 
deed, the settlor can revoke at pleasure. It has been said that antenuptial 
marriage-contract provisions to children are irrevocable by the operation of 
the jus naturale, but this is at once seen to be absurd. For if jure 
naturali a provision to children who may or may never exist is irrevoc- 
able, surely by the same law a provision to an existing child would 
@ fortiori be irrevocable. Now, every one knows that a provision to an 
existing child is revocable at pleasure. 

Applying these principles to an antenuptial contract, if the deed is 
confined to the spouses themselves, the provisions made in full of their 
legal rights are both onerous and contractual ; and while the surviving 
spouse cannot, on the death of the other, claim his or her legal rights in 
lieu of the provisions, it is perfectly obvious that there cannot be any bar 
to the one spouse, by subsequent deed, increasing the provision to any 
extent so long as the degitim of children is not affected. In such a case, 
if there be no children at the dissolution of the marriage, although grand- 
child exist, a will by the husband bequeathing his whole estate to the wife, 
would receive full effect. For, although a provision to a child in a mar- 
riage-contract transmits to its issue under the condition st sine liberis 
decesserit, the right of a child to legitim does not. 

In a marriage-contract where, in addition to provisions between the 
spouses, provisions are given to children in full of legitim, the element of 
onerosity enters as regards such prospective children, their right to claim 
legitim, as before noticed, being cut off. They thus become indirectly 
parties to the contract under the principle of jus guesitum tertio. In such 
a case the provisions cannot be revoked either by the settlor or by the 
spouses jointly. 

Suppose, again, the marriage-contract makes provision for the children 
and the issue of children, but contains no exclusion of the Jegitim, these 
provisions, so far as the children and remoter issue are concerned, are 
purely gratuitous. No one is bound to make either a marriage-contract or 
a will, and there is no onerosity whatever on the side of the children or 
their issue—who are in no way, even indirectly, parties to the deed. They 
are, however, unless the contract shows the contrary expressly or by impli- 
cation, ‘‘ within the consideration of the marriage,” and so these provisions 
are contractual or pactional, and therefore cannot be revoked by the settling 
spouse. If, however, both the spouses should concur in revoking the deed 
—the contract in this case being solely between the spouses—there can be 
no doubt the provision would be effectually revoked. This is exactly the 
point dealt with in the opinions of the House of Lords’ Judges in //all’s 
case, and with the utmost deference it is to be noticed that the Chancellor 
and Lord Watson throughout their opinions applied the terms “onerous” 
and “contractual” or “ pactional ” indifferently to the provision to the issue 
of children. Now, as has been shown, the word “ onerous” is not applicable 
to such a provision, and the only term which correctly describes it in its 
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legal aspect is “ pactional” or “contractual.” In every case referred to by 
the Chancellor and Lord Watson in their opinions, the question arose be- 
tween the child or grandchild on whom a provision had been conferred by 
antenuptial contract, and the trustees or beneficiaries under a will or sub- 
sequent deed executed by the settling spouse which revoked the provision. 
In none of these cases was the other spouse a party to the deed of revoca- 
tion, or in any way subsequently approbated such deed. In fact, in every 
one of these cases the other spouse was dead before the question arose, and, 
it is understood, although this is not averred with certainty in every case, 
had died before the deed of revocation had been executed. There is no 
decision, either of the Court of Session or of the House of Lords, 
where a provision in a marriage-contract to a grandchild or to a child, 
legittm not being excluded, was sustained, which had been revoked by the 
spouses jointly, or which had been revoked by the settling spouse and where 
the revocation had afterwards been approbated by the other spouse. 
Provisions to strangers in blood, that is, not descendants of the marriage, 
which are of common occurrence in antenuptial contracts, are presumed to 


be simple testamentary provisions, and not ‘within the consideration of 
the marriage.” While this is the case, there can be no doubt that, if the 
contract clearly shows that such provisions were within the consideration 
of the marriage, they are “contractual,” and could only be revoked by the 
spouses jointly. On the other hand, if provisions to children or their issue 


are expressly stated to be testamentary and revocable by the settlor, or if 
the contract necessarily implies this, they will be revocable by the settling 
spouse, and such must be the case, even with regard to immediate children, 
although their legitim is excluded. Provisions so conditioned are testa- 
mentary, and are exactly in the position of provisions in a will made after 
marriage. In such a contract, if the legitim is excluded, the children 
would be entitled to claim /Jegitim in place of the provisions, just as they 
can when in an ordinary will a provision is declared to exclude or to be in 


full of legztim. T. WuiteE. 


Beneficial Occupation—The Rating of Sewers, &c.—The rating of 
non-profit producing undertakings in the hands of public bodies is 
admittedly beset with difficulties. The policy of the rating statutes being 
to levy rates according to the annual value or rent that might be expected, 
the idea that such hereditaments are exempt is at first sight not unnatural. 
Given an undertaking such as a dock in the hands of statutory trustees, 
who under their Act are forbidden to make any pecuniary profit, one’s 
first impression is that no tenant could be found willing to take the concern 
at all. Hx hypothest he would be under the same restrictions, and, there- 
fore, could make no profit. On the other hand, is valuable property of 
this sort to escape contribution to the rates? Is the occupation not 
beneficial in the sense of having a value to occupants? If the trustees 
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were not owners they would be willing in the interests of the public to pay 
a large rent. In other words, the test of “beneficial occupation” or 
occupation that is rateable, is not whether pecuniary profit can be derived, 
but whether the occupation is of value. This is the view which in 1865 
was finally adopted by the House of Lords in The Mersey Dock Board v. 
Jones, &c. (11 H.L.C. 443; also reported 3 Macph. (H.L.), 102, note). 
So far as concerns Scotland, that judgment was taken as deciding the 
question once and for all. In England it was far otherwise, as is shown 
by the recent decision of the House of Lords in three cases dealing with 
the rating of the sewers, &c., belonging to the London County Council, 
—viz. (1) The London County Council v. Churchwardens, dc., of Erith, 
and others ; (2) The Assessment Committee of St. George’s Union v. The 
London County Council ; and (3) The Churchwardens, &c., of West Ham 
v. Lhe London County Council (8th September, 1893, L.R. App. Ca.). 

I may explain that previous to 1865 it had been held in several cases 
that persons who occupied valuable property as trustees, and did not per- 
sonally derive any pecuniary benefit or advantage from the occupation, 
were not rateable. As Lord Mansfield said, in the case of 2. v. St. Luke's 
Hospital (2 Burr. 1053; 1 Bl. Rep. 249), “There were only three classes 
of persons who could be considered the occupiers: First, the lessees, who 
were mere nominal trustees ; secondly, the servants, who had no exclusive 
rights in the hospitals ; and thirdly, the poor, miserable wretches, the un- 
happy objects of the charity. And neither of these had any occupation, 
and therefore the property was not rateable.” In the light of the decisions 
of the House of Lords already referred to, it is easy now to see the fallacy 
underlying this. The hospital buildings undoubtedly had a very appreci- 
able value to the trustees as representing the public, and had they not been 
owners, they would certainly have been willing to pay a considerable rent. 
Why then should they not be rated on this basis? It would be quite as 
just to hold that the landlord could not receive his rent, as that the parish 
was not entitled to a contribution to the rates. From subsequent cases 
(e.g., Q. v. Wilson, 12 Ad. and El. 94), there is room to suppose that 
Lord Mansfield himself felt some doubt as to the correctness of the principle 
laid down. No appeal, however, could be taken, owing to the nature of 
the proceedings. This decision led to the exemption not only of charities 
from rating, but also of all kinds of nonprofit producing property in the 
hands of trustees. It was followed by Lord Kenyon, Lord Ellenborough, 
and Lord Tenterden. The doctrine was shaken by some cases which 
occurred when Lord Denman was Chief-Justice, and eventually was in 
substance overruled when Lord Campbell presided in the Court of Queen’s 
Bench. Later judges were naturally unwilling to question a principle that 
had the sanction of such great names, and, as the Lord Chancellor remarked, 
it was a curious fact that whenever the opinions of Lord Mansfield and 
Lord Kenyon had not been presented to the Court of Queen’s Bench, the 
Judses had adopted the correct view of the statute. In short, to use the 
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words of Mr. Justice Blackburn, the decisions had got into such a state as 
to be entirely inconsistent with each other, and “ it had become necessary 
to overrule one set of the inconsistent decisions, unless the law was to be 
administered without any reference to principle, deciding each case as it 
arose, according as the facts might be supposed to approximate more 
nearly to those in the one set of decisions or the other.” 

Then, in the year 1865, a test case was brought before the House of 
Lords—T'he Mersey Dock Board v. Jones, &c., already cited. The Dock 
Board were bound to apply the dock rates, dues, and all other moneys 
received by them, according to the directions of the several Acts of Parlia- 
ment, and neither the Board nor any number of it could make any 
pecuniary profit in the execution of the trust. The Lords called in five of 
the Judges to their assistance, and it was decided that the purposes to 
which the dues were applicable were not such as to exempt the docks and 
the trustees from rateability. Both the Lord Chancellor (Westbury) and 
Lord Cranworth defined very clearly what was meant by the words 
“ beneficial occupation” when used to signify occupation that was rateable. 
They pointed out that, if the subject occupied yielded or was capable of 
yielding a net annual value, that is a clear rent over and above the 
probable average annual cost of repairs, &c., then the occupier was rateable 
(with the solitary exception of the Crown). Lord Cranworth’s words may 
be quoted :—“It was not meant to impose the duty of contributing to the 
relief of the poor on any one merely because he might be the occupier of a 
barren rock, neither yielding nor capable of yielding any profit from the 
occupation. But I can discover nothing either in the words or in the 
spirit of the Act exempting from liability the occupier of valuable property 
merely because the profits of the occupation are not to be enjoyed by him, 
or by any one on whose behalf he is occupying, but are to be devoted to 
the benefit of the public.” 

What has caused most trouble has been the rating of sewers and other 
more or less accessory subjects, such as outfall works, pumping stations, 
&c. In 1868, or only three years after the Mersey Docks case, the rating 
of sewers came before the Court of Queen’s Bench in R. v. The Metropolitan 
Board of Works (L.R. 4 Q.B. 15; 38 L.J., M.C. 24). The case raised two 
points—(1) whether the main sewers of the Metropolitan Board of Works 
were rateable ; and (2) whether a pumping station and other works belong- 
ing to them were rateable. The Court of Queen’s Bench held that the 
sewers were not rateable, but that the pumping station was rateable, 
inasmuch as it had an occupation value. Dealing with the argument that 
the pumping machinery was not rateable as being a necessary adjunct to 
the sewers, Mr. Justice Lush said: “ But we cannot accede to this view. 
The machinery stands on land which is valuable for occupation, and which 
would undoubtedly be rateable in the hands of any other occupier ; and its 
rateable quality cannot be affected by the particular use to which it is 
applied by the Board.” This distinction led to another attempt to assess 
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the Metropolitan sewers (Metropolitan Board of Works v. West Ham, L.R. 
§ Q.B. 193; 48 L.J., M.C. 30). In this case the sewers were carried on 
an embankment, not underground, and it was therefore sought to show that 
the sewers, like the pumping station, were on land which was valuable for 
occupation. An important question was also raised as to the proper mode 
of assessing value. Whether at the value for which the subjects might be 
expected to let to a hypothetical tenant from year to year, ‘ supposing they 
were not used for the purpose of the main drainage scheme, but were 
entirely disconnected therefrom, and applied to any use or purpose for 
which they could be made available by a tenant thereof.” 

The Court decided that the property was not rateable, on the grounds 
that it would be impossible to find a tenant who would take the embank- 
ment as long as it was used for the purpose of sewers, For a similar 
reason it was held that the proper principle for assessing the property was 
that indicated above. In these cases it was therefore decided—(1) that 
sewers were not rateable, whether above or below ground ; (2) that pump- 
ing stations were; (3) that the proper mode of assessing the latter was to 
take what may be called the unimproved value of the hereditament, or its 
value disconnected from the main drainage scheme. In a subsequent case 
(Burton-on-Trent Corporation v. Churchwardens, &c., of Eggington, L.R. 
24 Q.B.D., 197; 59 LJ., M.C. 1), relating to a pumping station on a 
sewage farm, the Court came to an opposite (and as has now been held by 
the House of Lords, a more correct) decision on the latter point, and held 
that the pumping station must be assessed on the footing that it was part 
of the sewage farm, and that the sewage authority were to be taken into 
account as possible tenants. The same questions came up before the House 
of Lords in the County Council cases which have suggested this note. 

(1.) In regard to the first question, the Lord Chancellor felt himself 
compelled to draw a distinction between sewers generally, which are 
situated underground, and the particular case of the outfall sewer at West 
Ham, which was carried in an earthen and concrete embankment erected 
upon the land at an average height of twenty-one feet above the general 
surface of the land adjoining. While pointing out the absence of a 
satisfactory principle for exemption, he held that it was not expedient to 
disturb the practice and the decisions by which sewers had been always 
held not rateable. The case of sewers above ground was, however, held to 
be different. “So far,” said the Lord Chancellor, “I have referred to the 
case of sewers under land, the surface of which was occupied by other 
persons and in ordinary course assessed to the poor rate. But the 
particular case of the outfall sewer in West Ham is an exceptional one ; 
that sewer is not constructed under ground, Thirty-seven acres of land 
were purchased by the Metropolitan Board of Works for the purpose of 
this portion of the outfall sewer. The land so purchased had down to 
the time of its purchase been assessed to the poor rate. The sewer is 
carried in an earthen and concrete embankment erected upon the land 
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at an average height of 21 feet above the general surface of the 


¢, The work thus constructed differed from the mere 


land adjoining 


creation of a sewer below the surface of the land which continued 
afterwards, as before, liable to assessment, but was an adaptation to the 
purposes of the Board of land already occupied and rated. I confess I see 
the utmost difficulty in distinguishing such an erection as this upon the 
surface of land from any other erection specially suitable for the purpose of 
a particular occupier, but which might render it of less value for 
occupation by other persons not requiring it for that special purpose, 
And if in general owners who occupy land in order to discharge a duty 
imposed on them by statute may be regarded as amongst the hypothetical 
tenants, I cannot find any sound basis on which to rest a distinction in 
favour of the Metropolitan Board of Works or their successors, the London 
County Council, in respect of this particular use of land which they own.” 
The two West Hfam decisions were accordingly upset and the sewers above 
ground held to be rateable. Has the time not come when the Legislature 
might intervene to make all sewers rateable. Water pipes, such as the 
large pipes conveying water from Loch Katrine to Glasgow, have always 
been held to be so, and now that the doctrine of profitable occupation has 
been exploded there seems no practical difference between pipes carrying 
water and pipes carrying sewage. Where such pipes traverse more than 
one rating area, as is frequently the case, the question is of great 
importance. 

(2.) In regard to the second question—the rateability of the pumping 
stations—the Lords had no difficulty in holding them rateable. After 
referring to The Mersey Dock Board v. Jones, &c., and to Mr. Justice 
Blackburn’s opinion therein, the Lord Chancellor observed, “The learned 
judge, in my opinion, did not and could not have meant that it is essential 
to rateability that a particular occupier of the land can make a pecuniary 
profit by the use to which he is putting it. It is, I think, rateable when- 
ever the occupation is of value. At the time when the Metropolitan Board 
of Works purchased, in the parish of Erith, thirty-seven acres of land for the 
purposes of their works, the land was, of course, rateable. That it ceased 
to be so as soon as the Metropolitan Board of Works became the owners 
can scarcely be contended. For the purpose of discharging a duty imposed 
upon them by law, they found it expedient to erect certain buildings upon the 
land, and to connect them with sewers in other lands belonging to them. 
I am unable to see how this could produce the result that premises 


previously rateable ceased to be so. It is found as a fact, as I have already 
stated, that if the works were disconnected from the Metropolitan sewage 


system and in the hands of a tenant applied to any other purpose for 
which they might be available their net rateable value would be £2143. 
Suppose some other system of sewage were adopted, and the pumping 
station were no longer applied to its present use, I do not think it could 
be doubted that the London County Council would be rateable in respect of 
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it, and that its rateable value would be at least the sum thus fixed. If so, 
I cannot think that it is exempt from rateability at the present time, on 
account of the use to which it is put by the owner, a use which it is clear 
might be abandoned at any time if it were thought expedient to do so. 
No obligation was imposed upon the Metropolitan Board of Works, and 
none is imposed on the London County Council, of maintaining in exist- 
ence any particular sewage work,” 

(3.) The third and more difficult question, upon what principle 
the pumping stations were to be assessed, was dealt with fully by 
the Lord Chancellor. The arguments used hy the Court of Appeal 
in support of their judgment really apply to the whole three ques- 
tions, as will be seen. In the Court below the view taken seems to 
have been this, that unless it were the London County Council no tenant 
could be found who would give any rent, and that the London County 
Council could not be the hypothetical tenant for two reasons: first, because 
they had no power to take the sewers or pumping stations on lease; and 
secondly, because they must occupy them subject to the restriction that 
they could make nothing by them. Accordingly it was contended that if 
these pumping stations were to be rated at all it could only be on the basis 
of the rent which would be paid by some third party as a hypothetical 
tenant from year to year, supposing the pumping station were 
not used for the purpose of main drainage, but were entirely dis- 
connected therefrom and applied to any other use or purpose for which 
it could be made available by a tenant. In 1870 this view had been 
accepted in the first West Ham case. In R. v. The School Board for 
London (L.R., 17 Q.B.D. 738) it was, however, afterwards held 
that a public body who in the discharge of the duties imposed 
on them by law have become the owners of land and buildings thereon 
might be themselves taken into account as possible tenants, and this 
decision has now in substance been upheld by the Lords for the following 
reasons, First as to the arguments that because there could be no 
pecuniary profit therefore there was no rateable occupation, the chancellor 
said: ‘‘ Whether the premises are in the occupation of the owner or not, the 
question to be answered is, supposing they were vacant and to let, what 
rent might reasonably be expected to be obtained for them? So far there 
can, I think, be no difference of opinion. But then arises the question, 
Is the owner to be regarded as one of the possible tenants in considering 
what rent might reasonably be expected? Bearing in mind what was the 
object of the Legislature in prescribing this test of annual value, I cannot 
myself entertain any doubt that the owner ought to be thus taken into 
account. I entirely concur in the decision arrived at by the Court of 
Appeal in the case of Zhe Queen v. The School Board for London. 1 


think the circumstances of that case, when examined, are cogent to support 


the view which there obtained acceptance. If the School Board were to 
hire buildings for the purpose of establishing a school, it could not be con- 
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tested that these buildings would be rateable, and that the rent which the 
School Board paid would be a most important element in determining the 
sum at which they were to be assessed. If, instead of hiring school build- 
ings, they erect upon land similarly situate, like buildings, or if they were 
to buy the reversion of the buildings they hired, and so become the owners, 
why, in either of these cases, should the assessment be different? The 
premises are to them, in all these cases, of the same value, and their occu. 
pation is equally beneficial, why should the sum at which they are to be 
assessed to the relief of the poor differ ?” 

From this quotation, it will be seen how the fallacy is exposed 
of maintaining that an occupation can only be “beneficial,” in the 
sense of the statute, if it yields a pecuniary profit. The simplest 
test is to consider whether the occupier, if he were not the owner, 
would be willing to give a rent for the premises, it may be in 
the interests of the public, and the question therefore comes to be, 
Whether the occupation is of value, and not whether it is one by which 
pecuniary profit can be made. Referring to the argument that had been 
based on Lord Cranworth’s allusion in the Mersey Dock case, to a barren 
rock, as a non-rateable subject, and the phrase subsequently made use of 
by Lord Justice Bowen (in West Bromwich School Board v. Overseers 
of West Bromwich), of land being “struck with sterility,” the Lord 
Chancellor further said: “Now, if land is ‘struck with sterility in 
any and everybody’s hands,’ whether by law or by its inherent condi- 
tion, so that its occupation is, and would be, of no value to any one, 
I should quite agree that it cannot be rated to the relief of the poor. But 
I must demur to the view that the question whether profit (by which, I 
understand, is meant pecuniary profit) can be derived from the occupation 
by the occupier, is a criterion which determines whether the premises are 
rateable, and at what amount they should be assessed, and I do not think 
that a building in the hands of a School Board is incapable of being bene- 
ticially occupied by them, and is not so occupied because they are prohibited 
from deriving pecuniary profit from its use.” Applying this reasoning to 


the question on hand—viz., the correct mode of assessing pumping stations, 


the Lords had no difficulty in finding that they must be valued at the rent 
the sewage authority would be prepared to give for them as part of their 
undertaking. 

The other argument upon this point—namely that neither the Metropoli- 
tan Board of Works nor the London County Council could, under the 
statutes which gave them their powers, have become tenants of the pump- 
ing stations of which they were and are owners, was also disposed of by a 
similar process of reductio ad absurdum. The Lord Chancellor pointed out 
that it was somewhat startling to hold that the value of a hereditament 
depended on whether its owner could or could not become tenant. “Two 


public bodies might have erected buildings similar in all respects, upon 
lands similar in situation and of equal value; and these buildings might 
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be occupied in the same way and applied to the same purposes ; and yet if 
one of these bodies had power, under the statute constituting it, to hire 
such buildings, and the other had no such power, the rateable value of the 
buildings might, and almost certainly would, be different ; that is to say, 
the buildings would have a different annual value... .” There was no 
satisfactory reason for this difference. Similarly, ‘‘a private individual 
might receive money under an obligation to erect with it a building upon 
a particular site, to be occupied by him during his lifetime, and with a 
prohibition against letting to any one else.” Surely it would be ridiculous 
to contend that the building so erected had no annual value. “An owner 
who is in occupation of premises can, of course, never reasonably be 
expected to take them as tenant from year to year—he cannot become 
tenant to himself. Yet it has been held that the rent which, if the 
property were in other hands, he would be willing to pay, may be taken 
into account when inquiring what is its annual value—that is, at what 
sum it might reasonably be expected to let from year to year. If the 
hypothesis be admissible that the owner might himself be amongst the 
possible tenants, although, as a matter of fact, he could not be so, it seems 
to me no more violent an hypothesis to conceive him as amongst the 
possible tenants, even although he may be subject to certain legal restric- 
tions which prevent him becoming so. And having regard to the scope 
and object of the enactment in the statute of William IV., I can see no 
sufficient reason why, if in the one case he may be regarded as the 
hypothetical tenant, he may not equally be so regarded in the 
other.” 

The direct result, then, of the judgment of the House of Lords is to 
decide these points in regard to property in the hands of sewage author- 
ities—(1) that sewers carried in an embankment and in that sense above 
ground are rateable; (2) that were it not for the impolicy of altering a 
long course of practice supported by the uniform decisions of the Courts 
below all sewers should be held rateable; (3) that pumping stations are 
rateable; and (4) that the correct way to assess such property is to 
consider what annual rent the sewage authority would be willing to give 
for it to be used as part of their undertaking, and not merely its 
value to a third party if totally disconnected from the main drainage 
scheme, 

The decision has, however, a wider effect. It puts the law generally 
as to the rating of undertakings in the hands of public bodies on a more 
satisfactory basis. In these days when the ratepayer is groaning under 
the weight of innumerable and ever-increasing local burdens, it is clear 
that no exemptions should be tolerated except on the clearest and most 
cogent grounds, This is the doctrine that Lord Chief-Justice Campbell 
strenuously maintained, and which ultimately was approved of by the 
House of Lords in the Mersey Dock case. It has again been emphasised 
by the same tribunal; the ratepayer will no doubt be duly grateful. The 
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principles laid down for the rating of outfall works, pumping stations, and 
the like, apply, mztatis mutandis, to all sorts of similar property in hands 
of public bodies, and it will be difficult indeed for these bodies now to 
persuade the Courts that they are entitled to exemption from rating. 


S. B. Armour. 
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THE FRENCH SENATE AND ITS CONSTITUTIONAL 
FUNCTION. 


i propositions lately given notice of in the Chamber by 

several deputies, such as MM. Goblet, Alfred Naquet, 
Michelin, General Yung, &c., for a revision of the con- 
stitutional laws, and the notice given on 16th March 
by M. Guillemet and M. Maurice Favre of other pro- 
posals for the election of senators by universal suffrage, 
or through delegates elected on that suffrage, have again 
brought into the sphere of practical politics the question of 
the constitutional function of the French Senate, and have 
afforded a legitimate opportunity for the study of the organi- 
sation and powers of the Haute Chambre. 

It would, perhaps, be idle to dwell at any length on the 
soundness of the principle of a Second Chamber. I will 
merely recall the fact that this duplication of legislative 
power exists in the immense majority of constitutional States, 
and that the example of England has been generally followed. 
It may, however, be pointed out that the institution is not 
in all cases founded on the same principle. Sometimes the 
object has been to guarantee the preponderance of the aristo- 
cratic element, social or official, or the independence of States 
in a Federation; sometimes to provide for the Chamber 
elected by direct vote of the citizens a counterbalancing 
weight to protect it against its own blunders. Looking to 
the wants and political organisation of the French Democracy, 
one is tempted at first to agree with the famous argument of 
Sieyés : “The law is only the expression of the national will ; 
now the national will is one and indivisible; if there are 
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two Chambers, either they represent the same will, and one 
of them is useless, or else one of them must represent some- 
thing else than the national will, and that is inadmissible.” 
And, indeed, in a democratic republic, it is impossible to 
rest the sovereignty of the State on any other principle than 
the will of the people, while the monarchical constitutions, 
even where they admit the elective principle as one of the 
sources of law and government, seek to minimise it, if one 
may say so, by placing alongside of it a hereditary dynasty, 
and by mixing divine right with popular right. So far as 
the composition of a Second Chamber is concerned, there 
have even been monarchies, like the French Monarchy under 
the Restoration, and the Portuguese Monarchy since the 
Charter of 1826, revised in 1852, in which the nomination of 
members for the Second Chamber depended exclusively upon 
the absolute discretion of the executive, and accordingly 
under that system the Second Chamber undoubtedly repre- 
sented the resistance of the Royal Power to the elected 
deputies. Other Second Chambers, like the House of Lords 
in England, or the similar Chambers in Bavaria and 
Austria, present a combination of the hereditary principle 
with that of nomination. Elsewhere, as in Switzerland 
and the Grand Duchy of Baden, the Second Chamber 
is constituted partly by heredity, partly by election, and 
partly by the nomination of the executive. In Italy 
the king nominates the senators in certain classes. Finally, 
in a third class of constitution (Holland, Belgium, Den- 
mark, &c.) a system of election, more or less direct, is 
used for selecting the members of the Second Chamber. 
I leave out of account the Lagthing, in Norway, which is 
only a detached part of the elected Parliament, the Stor- 
thing. The French Senate, accordingly, does not resemble 
any of the types of Second Chamber, the general features of 
which I have just traced. Let me recall how the Con- 
stitutional Laws of 1875 have regulated the nomination and 
the powers of senators. I shall afterwards point out the 
changes introduced by the revision in 1884. 
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In terms of the law of 24th February, 1875, the appoint- 
ment of the 225 elected senators for nine years and renewable 
one-third every three years, was handed over to a special 
electoral body, composed itself of two perfectly distinct 
classes—(1.) The electors in their own right, that is to say— 
the Parliamentary Deputies, the Members of the General 
Councils (Departement) and District Councils (Arrondisse- 
ment); and (2.) The electors chosen by the Municipal Coun- 
cils (Commune)—one delegate from each Council. The 
seventy-five other senators were chosen on a general list 
by the National Assembly itself (consisting of Senate and 
Chamber of Deputies, both Chambers voting together), and 
were not removable from office. In case of vacancies by death 
or resignation, the places would be filled up by the Senate itself 
(Article 7). The strange result of the life appointments 
made by the National Assembly in the month of December, 
1875, is well known. It was caused by the unexpected 
coalition of a section of the Extreme Right with the Left, for 
the purpose of defeating the candidates of the Orleanist party. 
This mixed arrangement for the appointment of elected 
senators was not adopted without a good many experimental 
trials. Thus, in the scheme which was submitted to the 
National Assembly on 21st December, 1875, and which was 
superseded by the vote for the counter project on the 24th, 
there would have been added to the classes of electors 
already mentioned, the more heavily rated inhabitants in 
each parish. Further, under this system, out of every 300 
senators, one hundred would have been named by the 
President of the Republic. The National Assembly had the 
good sense to reject these proposals, the first of which would 
have violated the principle of political equality amongst 
citizens, and the second of which would have compromised the 
independence of the Senate in its relations with the Execu- 
tive. Nor did the Assembly show any greater favour for the 
system announced by M. Thiers in 1873, and which consisted 
in referring the nomination of the whole Senate to universal 
suffrage, but subject to an obligation imposed upon the 
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Senate itself to select the candidates in certain classes; and 
yet this idea was in no way opposed to the principles which 
ought to regulate Republican constitutions. It would in 
substance be the same as the Italian system, with this differ- 
ence, that the sovereign who should name the senators, 
instead of calling himself king, would call himself the people, 
for in a Democracy there is no other sovereign than the 
total number of the free citizens. However that may be, in 
the settlement of 1875, universal suffrage was really made 
the basis of the Second Chamber, since those who elected the 
senators were themselves all elected on that suffrage ; Parlia- 
mentary deputies and members of the General, District, and 
Municipal Councils. The members of the National Assembly, 
who had the right of appointing the seventy-five irremovable 
senators, had also received their mandate from universal 
suffrage, and the original character of the appointments made 
to this irremovable class seems to have been suggested by 
the necessity of introducing the best intellect of the country 
into its political assemblies. In fact, these elections of 
irremovables have turned out more satisfactory to the 
Republican Party than the first elections of 225 temporary 
senators, because fifty irremovables were avowed Republicans, 
while the ballot of 30th January, 1876, gave only fifty-two 
seats to that party. As, on the other hand, universal suffrage 
had in February-March, 1876, returned a majority of 345 
Republican Deputies, there arose in the practical working of 
the legislature a want of harmony which had very grave 
consequences, looking to the conservative tendencies of 
Marshal MacMahon. Thanks to the support of the Senate 
and its majority (for the time being retrograde), the Executive 
was able to dismiss the Cabinet of Jules Simon on 16th May, 
1877, and dissolved Parliament on the 25th of June. Thus, 
when the elections of 14th October brought back to Versailles 
a Republican majority, very little subject to official pressure ; 
when the national will had first overthrown the administra- 
tion of De Broglie, and then the Cabinet of General Roche- 
bouet ; when finally Marshal MacMahon himself gave place to 
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M. Grévy, the Republican Party believed that it had become 
necessary to prevent fresh collisions between the two 
Chambers, and to democratise the Senate. The danger did 
not appear great, seeing that on its partial renovation on the 
5th of January, 1879, sixty-six Republican members obtained 
places in the Upper Chamber, which gave to the Left a 
majority of from forty to fifty votes. But the leaders of the 
Left retained an old grudge against the National Assembly for 
having placed the Senate in the position of tutor with refer- 
ence to the Chamber of Deputies, and against the Senate 
itself, because it had voted the dissolution of the popular 
Chamber, made possible a long resistance by the executive to 
the manifest wishes of the nation, and named or nominated 
an excessive number of reactionary irremovables. On all 
these grounds Gambetta, who had given to the Senate the 
title of Great Council of the French Commons, was the first 
when he obtained office to present a bill for the revision 
of the constitutional laws, his proposals being specially 
directed against the law of 24th February, 1875, relating 
to the organisation of the Senate. The Government of 
14th February, 1881, introduced in January, 1882, in the 
Chamber of Deputies, a resolution in favour of a limited 
revision. So far as concerns the Senate, this resolution 
tended to restrain its rights in matters of finance, to abolish 
entirely the whole class of irremovable senators, and to 
increase the number of senatorial delegates in proportion to 
the population of each parish. But in consequence of a 
report by M. Andrieux, the Chamber upon 26th January, 
1882, rejected the scheme of partial revision submitted by 
the Government, and this decision brought about the fall of 
Gambetta, and the postponement of all projects of revision 
which M. De Freycinet left severely alone. 

It was M. Jules Ferry, Prime Minister in the Government 
of 21st February, 1883, who once more resuscitated the idea 
of partial revision. His bill, introduced upon 24th May, 
1884, demanded, in particular, that the method of election of 
the Senate should be placed upon wider foundations, both as 
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regards the nomination of irremovables and the salary of the 
departmental electoral colleges, but it was not without a long 
resistance that the Senate consented to include in the scheme 
of revision Articles I. to VII. of the Constitutional Law of 
24th February, 1875, relative to the organisation of the 
Senate.(a) Upon the question of financial powers, the 
Senate formally refused to admit the proposition of the 
Government—viz., that the Chamber of Deputies should have 
the last word upon such matters after two deliberations. In 
consequence, Article VIIJ. of the Law of 1875 was struck 
out from the programme of revision. The National Assem- 
bly, including both Chambers, met at Versailles on 4th 
August, 1884, under the chairmanship of M. Le Royer, 
President of the Senate (Article XI. of the Constitutional 
Law of 16th July, 1875, upon the relations of the Pouvoirs 
Publiques). The debates, which were extremely lively, ter- 
minated on 13th August in the adoption, without change, of 
the Government Bill. The III. Article of this Reform Bill 
declared ‘ Articles I. to VII. of the Constitutional Law of 
24th February, 1875, relating to the organisation of the 
Senate, will no longer have a constitutional character.” In 
other words, the law upon the organisation of the Senate was 
placed in the category of ordinary legislation, and was treated 
upon the same footing as the Electoral Law concerning 
deputies, which can be altered by the ordinary procedure. 
The Government had promised to introduce a bill on the 
composition of the Senate the very day after the National 
Assembly should have deprived the Articles above mentioned 
of their constitutional character. Besides, the statement of 
the reasons for the introduction of the Reform Bill above 


mentioned, had indicated, by anticipation, the lines on which 
the further proposal should proceed, and this proposal was, in 
point of fact, laid on the table of the Senate on 16th August, 
1884, the last day of the ordinary session. These lines con- 








(a) The organic law of 1875, founding the French Republie, is generally 
known as the Constitution Wallon. 
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sisted—(1) in the preservation of a special electoral body, 
charged with the duty of electing a portion of the senators, 
this “college” to be composed, according to the original opinion 
of the National Assembly, of the whole representation of the 
country—that is to say, the two Chambers; (2), in reducing 
to nine years the duration of the mandate of both classes of 
senators, but without giving any retro-active effect to this new 
law ; (3), in the increase of the number of municipal dele- 
gates sent up to the departmental electoral body, the number of 
the delegates rising with the number of municipal councillors, 
which again, varies with the population. but the Senate and 
the Government could arrive at no agreement on this pro- 
posal. A report, read on 28th October, 1884, by the 
Senator Demdle, on behalf of a committee, declared against 
the amendment “ Naquet,” which introduced universal suf- 
frage for the election of senators, and also against the 
proposals Dauphin, Marcel Barthe, Bozerian, Dufay, which 
in various forms and degrees sought to modify the system of 
municipal delegations. The committee supported the Govern- 
ment proposal, which gave to each parish a number of 
delegates proportioned to the number of its municipal coun- 
cillors, but it formally condemned the whole system 
of life appointments, as “constituting the most shocking 
and least defensible anomaly in a Democratic State.” 
It was equally opposed to the nomination for nine 
years of seventy-five senators by the two Chambers 
forming one constituency, but, voting separately. The 
Senate preferred to reserve to itself the nomination 
of seventy-five senators annually, and after having 
preserved the system of life appointments, adopted the 
Government plan as regards the rest of the Senate. But 
the Chamber of Deputies, when the bill came down for its 
consideration, carried the amendment “ Floquet,” which 
introduced direct universal suffrage for the election of 
senators. This was clearly a decision unacceptable to the 
Government and the Senate, who could not possibly accept 
the scheme of two assemblies proceeding from exactly the 
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sume source, and differing only in this, that the one would 
sit at the Palais Bourbon and the other at the Luxembourg. 
Accordingly, the Senate, in its turn, refused to sanction 
the amendment “ Floquet,” which was really our old friend 
“* Naquet” under another form, but it did accept the abolition 
of future life appointments, the increase in the number of the 
delegates from the parishes or communes, and also the appli- 
cation to senatorial elections of the disqualifications in force 
for elections to the legislative body. The bill came once 
more before the Chamber of Deputies upon 8th December, 
and being forced by M. Jules Ferry, President of the Council, 
into the position of choosing between practical politics 
and a policy of neck or nothing, the Chamber rejected the 
“Floquet” amendment by 280 votes to 227. This decision 
led to the adoption generally of the Government proposal by 
318 to 132, and the new Electoral Charter of the Senate was 
published in the official journal on 10th December, 1884. 
To sum up, the Senate retained its former number of 300 
members ; the life appointments also remained, but in future, 
as vacancies occurred, the seats were to be divided by lot 
among those departments in which the number of senators 
had been increased by the new law: the elected senators 
retained their mandate for nine years; and the Senate asa 
whole remained renewable by one-third every three years. 
The novelty consisted in the right of the Municipal Councils 
to send up a number of delegates proportioned to the size of 
the municipal Assembly, and the parliamentary deputies and 
the members of the general and district councils still formed 
part of the departmental constituency for the nomination of 
senators. 

Apart from this, no change was made in the powers 
of the Senate. It will be sufficient to pot out that they 
are the same as those of the Chamber of Deputies, except 
on two points. In the first place, the French Senate 
is called in the case of necessity to authorise the dissolution 
of the other Chamber; it is this power which distinguishes 
the French Upper Chamber from the Senates under republi- 
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can and monarchical forms of government. ‘The question of 
dissolution, however, can be brought before the French 
Senate only by the President of the Republic. This was the 
course followed by Marshal MacMahon in June, 1877. 

As regards legislative powers, the only difference between 
the two Chambers is this, that all finance Bills must be 
presented, in the first place, to the Chamber of Deputies, 
and it is very rarely that the Government’s proposals are 
rejected by vote in the Upper Chamber. This, however, 
happened to the Fallitres’ administration, which was over- 
turned on 17th February, 1883, by a vote of the Senate 
upon the bill relating to the Royal Families in France. 
The financial and political predominance of the Chamber 
elected by universal suffrage, is therefore a matter of course ; 
but as it is a question more of practical than of theoretical 
superiority, numerous conflicts have arisen between the two 
Chambers in connection with the Budgets. M. Wallon, 
in the 8th Article of his bill upon the organisation of 
the Senate, reproduced the 15th Article of the Charter of 
1830, which again was borrowed from Articles XVII. and 
XLVII. of the Charter of 1814; and in doing so he did 
not think of the difficulties presented by the interpretation 
of the text, which directs all financial proposals to be sub- 
mitted, in the first place, to the Chamber of Deputies. 
From 1814 to 1848 the Chamber of Peers had confined 
itself to the expression of wishes, remonstrances, and 
observations : it exercised no initiative on Budget questions ; 
it never sent back a financial bill to the Chamber of 
Deputies. Accordingly the Government had very little 
light indeed from precedent, when, at the end of December, 
1876, the question arose which Chamber ought to have 
the last word in matters of finance, if an agreement was 
not arrived at between the two Chambers upon the renewal 
or discontinuance of any particular financial vote. To dis- 
solve the Chamber of Deputies is not really a solution 
of this question, for if the electors send back to power 
a Chamber similar in complexion to the one dissolved, 
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the problem presents itself afresh with still greater emphasis. 
[t seems more logical to give the last word to the Chamber 
of Deputies, which is the product of universal suffrage ; 
it holds in fact the strings of the purse, and represents 
the taxpayers more directly. But it must be admitted 
that the words of the constitution leave room for the 
Senate to maintain the principle of the absolute equality 
of the two Chambers, the Deputies having a priority only 
for the examination and discussion of financial Bills—ze., 
a privilege in point of time. It is well known that, 
apart from the revision of 1884, the Senate has formally 
refused to allow to appear in the constitutional law any 
definite statement giving statutory effect to what was undoubt- 
edly the practice, that the Chamber of Deputies should have 
the last word after two deliberations. In fact, the agreement 
of the two Chambers upon the Annual Budget was arrived at 
by means of mutual concessions, but the Chamber of Deputies 
still marks its claim to reduce the financial rights of the 
Senate to a merely theoretical control by sending up the 
Finance Bills to the Luxembourg only in the last days of 
December, so that the Upper Chamber is obliged to go 
through the Budget at railroad speed. This difficulty is sur- 
mounted by the appointment, in anticipation, of a financial 
Committee, which carefully examines the clauses of the 
Budget as they are adopted in the Lower Chamber. For all 
that, there is obviously a defect in the law, and a source of 
possible collision in the present organisation of these two 
Chambers. 

The Constitution of 1875 has invested the French 
Senate with important judicial functions. Article IX. 
of the Law upon Organisation of the Senate states them 
as follows:—‘ The Senate can be constituted as a Court 
of Justice for the purpose of trying either the President 
of the Republic or the Ministers, and for the purpose 
of inquiring into attacks upon the safety of the State.” 
Besides this, the law upon the relations of the Powvoirs 
Publiques contains an Article XII. in these terms :— 
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“The President of the Republic may be charged with crime 
only by the Chamber of Deputies, and may be tried only by 
the Senate. The Senate may be constituted as a Court of 
Justice by a decree of the President of the Republic pro- 
nounced at a Council of Ministers for the purpose of trying 
every person charged with an attack against the safety of the 


State. Ifthe proceedings have begun in the ordinary course, 
the decree assembling the Senate for this purpose may be 
issued at any moment before the case is sent to trial. A 
statute will define the method of procedure for the indict- 
ment, the taking of the evidence, and the giving of sentence.” 
Since the Constitution of 1875 came into force, the Senate 
has had occasion to exercise its judicial functions only in the 
case of one attack against the safety of the State, while under 
the Restoration Government the Court of Peers was fre- 
quently called together to try cases of political attempts 
(such as those of Louvel, Fieschi, Alibaud), insurrections 
such as those of April, 1834, and May, 1839, or attempted 
revolutions such as that of Louis Buonaparte in 1840. 
After the election of General Boulanger by the Depart- 
ment of the Seine on 27th January, 1889, the attitude of 
this soldier against parliamentary institutions seemed to 
place the Republic and public liberty in the gravest danger ; 
but the country recovered itself immediately. The Chamber 
got rid of the Floquet administration, which was pottering 
over a revision Bill when Catiline was at the gates; they 
voted the substitution of the single ballot for the scrutin 
de liste; while the Senate passed a statute regulating pro- 
cedure in trials for attacks upon the safety of the State, 
and in this way made the provision of the constitution a 
practical reality. Thinking it high time to put an end to 
the intrigues of Boulanger and of his friends, the Monarch- 
ists, the Government, upon Ist April, 1889, laid before the 
Chamber of Deputies a proposal to authorise proceedings 
against the General, and this authority was granted, the 
same day by 333 to 199 votes. The Ex-Minister of War 
had taken flight two days before, and had not the courage to 
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appear before the Senate, which had been constituted by 
decree of 8th April into a High Court of Justice, in con- 
formity with Article 12, paragraph 3, of the Constitutional 
Law of 16th July, 1875. The High Court met upon the 
12th, and named a Committee of Investigation, of which the 
Chairman was M. Merlin. On 6th July he made his report 
to the Chambre d’ Accusation. On the 12th this Chamber 
remitted to the High Court Boulanger, Dillon, and Roche- 
fort upon a charge of conspiracy, and attack against the 
Government and constituted authority. The first-named 
was also charged with misappropriation and embezzlement of 
public funds. Without allowing itself to be intimidated by 
the clamour of the Boulangist gatherings and the deputies of 
the party of agitation, or by the defiance of the absent 
General—who, in July, 1889, announced himself as candidate 
m no less than eighty cantons for election to the General 
Council, and, by the way, was elected only in twelve of these 
cantons—the High Court met again on 8th August at the 
expiry of the induciz accorded, listened for three days to the 
vigorous pleading of the Procureur-General, Quesnay de 
Beaurepaire, and upon 14th August, after two days’ con- 
sideration, pronounced a decree declaring Boulanger, Dillon, 
and Rochefort guilty of conspiracy—Boulanger guilty of 
attack upon the State, and Dillon and Rochefort guilty as 
accessories of the same crime. In consequence, all three were 
condemned to banishment to a fortified prison. At the 
elections of 22nd September, 1889, the universal suffrage con- 
firmed this verdict by returning 230 Republicans against 160 
members of the Opposition, of whom only twenty-two were 
Boulangists ; and thus, thanks to the Senate, the Republic 
of France emerged triumphant from a crisis of great danger. 
Since then, the Senate has acquitted itself worthily of its 
task under the constitution. In particular, it has had 
occasion to give expression to the views of the majority 
of its members by calling to the President’s Chair such men 
as Jules Ferry (24th February, 1893), who had devoted his 
life to the struggle against both anarchy and re-action, and 
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M. Challemel-Lacour, a great modern thinker. In view of 
the unstable currents which constantly flow across the 
Chamber of Deputies, and cause the downfall of even the 
most solid administrations, the French Senate appears to the 
French political student as the strongest support of the con- 
stitution and the surest defence of Republican order. 


PavuL Roprevuet. 





SECURITIES OVER MOVEABLES IN THE DEBTOI’S 
POSSESSION. 


HE law of Scotland is supposed to abhor conventional 
hypothees of moveable property. The dictum of 
Marcian is rank heresy: “inter pignus et hypothecam tantum 
nominis sonus differt.”(a@) Possession of the subject of security 
is the beginning and end of the law. In modern practice 
bonds of bottomry and respondentia occur only as “creatures 
of distress,” and scarcely form exceptions to the general rule. 
But the common law and statute law relating to the sale of 
goods has proved more flexible than the law of real securities. 
It is possible for the seller of goods to retain a real right in 
them, and so secure the payment of the price, notwithstand- 
ing that the buyer has been put in possession. And it is 
possible for any one, who desires to raise money over move- 
ables remaining in his possession, to do so by means of a 
contract of sale under such conditions as will secure, if duly 
carried out, the same results as a loan on security. In both 
of these cases the law, which had gradually taken shape 
under a series of decisions, has been affected by recent 
legislation, and it seems desirable to consider how it now stands. 
A seller of corporeal moveable property, who desires to 
secure the price over the subject sold, notwithstanding its 
delivery to the purchaser, will be perversely learned if he 
stipulate for a hypothec over it. This would be considered 
outrageous.()) But if he make it plain, in however simple 





(a) D. 20, 1, 5, 1. 
(b) Cropper & Co. v. Donaldson, 7 RB. 1108. 





SECURITIES OVER MOVEABLES IN THE DEBTOR'S POSSESSION. 211 


language, that he does not intend to part with the property 
of the article out and out until he has been fully paid for it, 
our law will respect his wishes, and he will remain owner of 
the article, so long as the price is unpaid, although the buyer 
has been given possession of it. ‘‘The bargain,” says Lord 
Stair, “is truly conditional and pendent, and so is not a 
perfect bargain till the condition be existent; neither doth 
the property of the thing sold pass thereby, though posses- 
sion follow, till it be performed.”(a) But the seller should 
take care to have the bargain in writing, for proof of such 
an agreement made verbally is difficult.(b) This doctrine is 
recognised by all our institutional writers.(c) They state 
indeed that there is no tacit hypothec for the price of goods 
sold, but are careful to explain that express conditions 
suspending the passing of the property till payment of the 
price are quite effectual, notwithstanding delivery of the 
subject to the buyer. “ Although,” says Mr. Bell, “law 
rejects any implied condition or hypothec for the price, it 
admits express conditions.”(¢) There are several cases of 
comparatively early date in which the principle was applied,(e) 
but the hire-purchase system of dealing has brought it into 
greater prominence. It was indeed ignored in a ease of this 
kind by Lords Ormidale and Gifford,(/) who seemed to con- 
sider that if a contract is truly a sale, delivery must pass the 
property. Lord Young dissented ; and possibly the decision 
may be justifiable on other grounds. But all doubt as to 
the soundness of the doctrine of the institutional writers, 
and its application to hire-purchase, was set at rest by the 
unanimous judgment of the First Division in Murdoch & Co. 
v. Greig.(g) A got a harmonium from B & Co. on a hire- 
purchase agreement. When A had only paid one instalment 





(a) St. i. 14, 4. 

(>) Cf. Lord President Inglis in Wright v. Mitchell, 9 M. 518. 

(c) St. i. 14,4; Ersk. iii. 3, 11; 1 Bell, 258. (d) 1 Bell, 258. 

(:) M‘Artney v. M‘Credic’s Crs., M. Sale App., No. 1; Cowan v. Spence, 
38.28; Wight v. Forman, 78. 175. 

(f) Cropper & Co. v. Donaldson, 7 R. 1108. (g) 16 R. 396. 
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of the price, or so-called hire, she left Scotland, and her 
goods, including the harmonium, were sold by auction. The 
harmonium was bought by C. B & Co. were held entitled to 
recover the harmonium from C. The Court were clear that 
the contract was not truly a contract of hiring, though it was 
so called throughout the agreement, but they were equally 
clear that it was a sale under the suspensive condition that 
the property in the harmonium should not pass to the buyer 
till the full price was paid. As this had not been done, A 
had never the property of the instrument, and could give no 
title to C. A fortiori, if A had been sequestrated, B & Co. 
could have recovered it from her trustee.(«) 

Murdoch v. Greig was decided in 1889, but the law thus 
definitely settled has been superseded, so far as it regards 
the capacity of a “ hire-purchaser,” or other buyer in posses- 
sion under a contract suspending the passing of the property, 
to give a good title to a bond fide transferee for value, by the 
Factors Act 1889, applied to Scotland in the following year. 
This Act consolidated, with slight amendments, the four 
earlier Factors Acts which it repealed. These Acts mainly 
dealt with the powers of mercantile factors to make effectual 
dispositions of goods, or documents of title to goods. But 
it was found necessary to extend the principle of the Acts to 
the case of sellers and buyers of goods in possession of the 
documents of title, so that parties getting transfer of the 
documents might rely on the validity of their title. This 
was done by the Factors Act 1877, sections 3 and 4, which 
are superseded by sections 8 and 9 of the Act 1889. But 
the last-mentioned sections apply not merely to the case of 
sellers and buyers in possession of the documents of title to 
goods, as did the sections of the earlier Act, but also to 
sellers and buyers in possession of the goods themselves. 
Section 9 runs thus: ‘ Where a person having bought or 
agreed to buy goods, obtains with the consent of the seller 
possession of the goods, or the documents of title to the 





(a) Macdonald v. Westren, 15 R. 988. 
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goods, the delivery or transfer by that person, or by a mer- 
cantile agent acting for him, of the goods or documents of 
title, under any sale, pledge, or other disposition thereof, or 
under any agreement for sale, pledge, or other disposition 
thereof, to any person receiving the same in good faith, and 
without notice of any lien or other right of the original seller 
in respect of the goods, shall have the same effect as if the 
person making the delivery or transfer were a mercantile 
agent in possession of the goods or documents of title with 
the consent of the owner.” This section has heen held by 
the Court of Appeal to validate the title of a purchaser of 
furniture from one who was in possession of it under a hire- 
purchase agreement, though at the time of the purchase the 
last instalment of the price had not been paid to the original 
owner.(a) It was treated by the judges as a very plain 
case, of the very kind which the statute was intended to 
meet. It may be so. But the Factors Acts were intended 
to facilitate mercantile business properly so-called, such as is 
carried on in great measure by documents of title, and it may 
be doubted whether it was anticipated that the Consolidating 
Act of 1889, would have the effect of completely altering the 
nature of the transactions covered by the statutes, and of 
elevating a village sempstress, in possession of a sewing- 
machine on a hire-purchase agreement, to the position of “a 
mercantile agent in possession of the goods or documents of 
title with the consent of the owner.” In a still more recent 
case,(b) it has also been held by the Court of Appeal, revers- 
ing a judgment of the Queen’s Bench Division, that the 
statute protects a pawnbroker who has advanced money on a 
piano held under a hire-purchase agreement, which allowed 
the so-called hirer to terminate the agreement at any time by 
delivering up the piano to the owner. This option had not 
been given in the previous case, but was held to make no 
difference. Lord Esher said that these contracts, though 





(a) Lee v. Butler [1893] 2 Q.B. 318. 
(b) Helby v. Matthews, 9th May, 1894. 
VOL. VI.—NO. 3. 











214 THE JURIDICAL REVIEW. 


ealled contracts of hire and purchase, are in truth always 
contracts of purchase. In this case, the contract was consid- 
ered to amount to an agreement to sell, subject to a 
defeasance in certain events to be exercised by the seller, 
and an agreement to buy, subject to a defeasance to be exer- 
cised by the buyer. 

An innovation on the general law of sale finds a more 
fitting place in the Sale of Goods Act 1893, than in 
the Factors Act 1889. Section 25 of the former Act 
therefore reproduces sections 8 and 9 of the latter, with 
an omission which the legislature seems to have considered 
of doubtful importance, or perhaps of doubtful expediency, 
as it has left the sections of the earlier Act unrepealed, 
so that parties interested may take their choice, “ quod 
quidem absurdum est, sed ita lex scripta est.” To the 
extent of saving the rights of bond fide transferees for 
value, these statutes override the doctrine that the seller 
can reserve his real right in the subject sold, notwith- 
standing its delivery to the buyer, by making payment 
of the price, by instalments or otherwise, a condition sus- 
pensive of the sale. It may be added that, even though 
the facts may warrant a charge of theft in case of fraudulent 
dealing by the buyer, it does not seem that a vitewm 
reale would affect the subjects in the hands of a bond 
fide onerous transferee.(a) But as against the creditors 
or trustee in sequestration of the purchaser, the seller of 
goods on a hire-purchase agreement, or other suspensive 
contract, is safe in accordance with the doctrine of Murdoch 
v. Greig, for the Factors Act does not extend the rights 
of general creditors. After all, bankruptcy rather than 
fraud of the buyer is the seller’s greatest risk in parting 
with goods before getting payment of the price, and against 
this he may effectually secure himself by making the trans- 
ference of the property depend on due payment of the 
price,(b) assuming that he steers clear of the landlord’s 








(a) Brown v. Marr, Barclay & Co., 7 R. 427. 
(b) Gf. Sale of Goods Act, sect. 19 (1). 
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hypothee, and that he does not by collusion with the buyer 
raise the now rare phenomenon of a case of “reputed 
ownership.” 

3ut the law of sale as amended by statute has furnished 
also a general method of raising money where a person 
has available moveable property, but where it will not 
suit him to give this in pledge, because he needs to retain 
it in his own possession. If A wishes to raise £100 on 
moveables worth that amount, B cannot safely lend him 
the £100 on security of the moveables without taking 
possession of them. And by our common law, if A sold 
them to B, B must get delivery to complete his real right 
of ownership, and so secure them in competition with 
A’s creditors. But the first section of the Mercantile Law 
Amendment Act 1856, which makes it incompetent for 
creditors of the seller to attach goods sold but not delivered 
to the purchaser, superseded the necessity for delivery to 
B if the transaction is truly a sale. The motive for leaving 
A in possession is not material. Nor is it inconsistent with 
a true sale that A should stipulate for a right of repurchase, 
by payment of instalments or otherwise; nor even that 
if B resell he is to share the profits with A. It thus is 
quite possible to arrange a true sale between A and 5 
under such conditions as, if duly carried out, will pro- 
duce the same results as a loan by B to A on the security 
of the article. But whereas in a loan on sccurity, the 
so-called security would prove worthless in competition 
with A’s creditors, as B has not got possession of the 
article, if the transaction be truly a sale B is effectually 
vested with a right to get delivery of his purchase. Although 
however the result, if the agreement is duly implemented, 
is the same in either case, the transaction must be in reality, 
as regards its legal incidents, a sale and not a loan; and if 
not carried to its intended termination the rights of parties 
must be truly those of seller and buyer, not of borrower and 
lender. 
The leading case is M‘Bain v. Wallace in the House of 
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Lords.(a@) A shipbuilder who had a vessel on the stocks 


applied to a firm to assist him with money to complete the 
vessel. The firm consented on condition that the vessel 
should be sold to them, as they considered that in no other 
way would they be safe. An unqualified contract of sale 
was entered into, but there was an honourable understanding 
that if the vessel realised a profit beyond the sum paid by 
the firm they would communicate the benefit to the ship- 
builder. The shipbuilder was sequestrated before the com- 
pletion of the vessel. The House of Lords held that there 
was a clear contract of sale, and that the firm was entitled to 
delivery of the vessel under the Mercantile Law Amendment 
Act, leaving any further questions as to disposal of surplus 
value to be extricated in appropriate proceedings. Their 
Lordships considered that it would have made no difference 
though there had been a binding agreement and not merely 
an honourable understanding as to any surplus realised by 
a re-sale. Nor was it material that the price was not fixed 
in the ordinary way of bargain, where the motive is to retain 
the article purchased. The judgment was rested on the 
ground that there had been truly and not merely in form 
a contract of sale, and in subsequent cases the Court of Session 
have refused to apply the statute unless the transaction was 
in their opinion truly a sale. It is possible certainly to read 
Lord Blackburn’s language as warranting the view that a party 
who takes security for a loan in the form of a contract of 
sale is entitled to avail himself of the statute. This view 
has been held by Lord Young. It is contrary to that 
expressed by Lord Watson, and has not been adopted by the 
majority of the Court of Session. In any case there is no 
room for such a view since the passing of the Sale of Goods 
Act 1893. 

The Sale of Goods Act 1893, has repealed the first 
section of the Mercantile Law Amendment Act 1856, but 
has not in substance altered the rights of parties in such 





(a) 8 R. (HLL) 106. 
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transactions. Delivery was immaterial under the earlier 
statute, because the purchaser was thereby vested with a 
right to delivery notwithstanding the seller’s sequestration or 
the diligence of his creditors. It is now immaterial, because 
under the Sale of Goods Act (section 17) the English rule is 
introduced, that in a contract for the sale of specific goods the 
property is transferred to the buyer at the time the parties 
intend it to be transferred. But it is made clear that non- 
delivery is immaterial only if the transaction be truly a sale, 
not a loan on security. For section 61 (4) provides that “ the 
provisions of this Act relating to contracts of sale do not apply 
to any transaction in the form of a contract of sale which is 
intended to operate by way of mortgage, pledge, charge, or 
other security.” It is therefore of vital importance to dis- 
tinguish a sale from a security, just as had been held under 
the earlier statute. If the transaction is truly a sale, the 
party furnishing the money is safe, notwithstanding the bank- 
ruptcy of the party receiving the money, who has been left 
in possession, assuming no question arises under the law of 
hypothee for rent or the law of “reputed ownership,” the 
latter being rarely of practical importance. If the transaction 
is truly a security, he is unprotected either by common law or 
statute. He was never in either case protected against a 
bond fide transferee for value, nor is he now.(@) 
Unfortunately it is often difficult to distinguish a sale 
from the creation of a right in security, though the distinc- 
tion is thus vital to the present question. The distinction 
seems elementary, and is so; but it is far from easy to apply 
elementary principles to the complicated agreements that 
occur in practice, often studiously contrived to disguise the 
true nature of the transaction. We find eminent judges 
clearly of opinion that a transaction is a security, while 
appellate Courts are equally clear that it is simply a sale,(>) 
and reasons are often not given. Some points however of 





(a) Sale of Goods Act, 1893, sect. 25 (1). 
(b) M‘Bain v. Wallace, 8 R. 360, 8 R. (H.L.) 106; Yerkshire Railway Waggon 
Co. v. Maclure, 21 Ch. D. 309. 
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practical assistance to the solution of the question may be 
drawn from principle and authority. In the first place, the 
form which the parties have chosen to give to the transac- 
tion is of course not conclusive. The Court must decide 
according to the truth and substance of the matter, and the 
form is merely one of the facts to be looked at.(a) Further, 
self-evident as it may seem, it is necessary to remember that 
a sale and a loan on security are inconsistent. If therefore 
in substance all the features of a loan on security are present, 
the transaction cannot be a sale, whatever the parties please 
to call it. But most important of all is it to bear in mind 
that if such a transaction is really the creating of a security, 
there must be a debt to be secured. If then the transferor 
of the property is under no personal debt to the transferee, 
after couveying to him the property in exchange for the 
money, a transaction which purports to be a sale cannot 
possibly be a loan on security, and will almost necessarily be 
a true sale. No doubt there may appear an intention that 
the money given is to be recovered, but if that is to be 
effected merely by realising the property, not by enforcing a 
claim of debt, the transaction cannot be a loan on security.(b) 
[f it is impossible for the transferee to put in a claim of debt 
on the sequestrated estate of the transferor (valuing his 
security and deducting the value therefrom if the security is 
worth anything), however like a loan on security the trans- 
action may look, it cannot be truly so. If we apply this 
test to the decisions in the Court of Session, it will be found 
of practical value. ‘Two of these were security transactions 
in words as well as in substance,(c) and other two were 
equally clearly sales.(d) The difficult cases are Allan & Co.’s 
Trustee v. Gunn & Co. (10 R. 997), M‘Bain v. Wallace 





(a) Per Lord Esher in re Watson, 25 ().B.D. 27. 

(b) Cf. Lord Selbourne in M‘Bain v. Wallace, supra. 

(c) Rhind’s Trustee v. Robertson & Baxter, 18 R. 623; Puttison’s Trustee v. 
Liston, 20 R. 806. 

(d) West Lothian Oil Co. v. Mair, 20 R. 64; Darling v. Wilson’s Trustee, 
15 R. 180. 
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(supra), and Liddel’s Trustee v. Warr & Co. (20 R. 987), 
and it is worth while examining these in the order of 
difficulty. 

In Alian v. Gunn, A granted a document which bore that 
he had sold certain nets to B for £100, the nets to be 
returned to him upon repayment of that amount. There 
was no proof that the document did not express the reality 
of the transaction. It was held that the transaction was 
truly a sale, with a right of pre-emption. It would more 
accurately be called a sale with a pactum de retrovendendo. 
It will be seen that it would have been hopeless for B to 
have sued A for repayment of the £100, or to have claimed 
a dividend on it in A’s sequestration. A pactum de retro- 
vendendo has been recognised as a perfectly competent 
addition to a true sale from the time of the Civil Law.(a) 
The transferee had here no claim of debt against the trans- 
feror, and it is not material that the transferor may have a 
claim against the transferee. 

M‘Bain v. Wallace(b) is much more complicated in the 
facts which have already been stated briefly. At first sight 
there seems formidable evidence of a debt due by the trans- 
feror to the transferee, for the transferors (the so-called 
sellers), gave their acceptances for the money they received 
(the so-called price). But Lord Selbourne explains(c) that 
the object of these acceptances was merely to keep the 
purchasers out of cash advances until the time that the 
purchase money was payable under the contract, and that as 
between the so-called sellers and the so-called archasers the 
purchasers were the true debtors, and bound > retire the 
bills. The money that had changed hands was not to be 
paid or repaid to the so-called purchasers otherwise than by 
means of realisation of the property purchased, and no per- 
sonal obligation to repay resulted from the transaction. 
There was at least an honourable understanding that if the 





(a) C. 4, 54,2; Wylie v. Duncan, M. 10,269. 
(b) Supra, p. 217. (c) 8 R. (H.L.) 108. 
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purchasers re-sold to a profit, the sellers were to get the 
benefit. But it is not surprising that this was found not to 
prevent the transaction being a true sale. It is simply an 
illustration of the doctrine of the Civil Law that it is truly a 
sale, though the price is to be increased if more is realised on 
a re-sale by the purchaser. “Si quis ita emerit; est mihi 
fundus emptus centum et quanto pluris eum vendidero, valet 
venditio.” (a) 

There remains Liddel v. Warr, which certainly presents 
much difficulty. Here A sold the furniture in his house to 
B for £250, and at the same time B leased the furniture to 
A for three years for a half-yearly payment, which in the 
three years would amount to £325, being the £250 with 
interest. If A failed to make due payment of any half-year’s 
hire, B was entitled to take the furniture or sell it. B also 
granted a backletter, stating that on payment of the £325 by 
half-yearly instalments, A was entitled to get back the furni- 
ture. A gave his acceptance for the £325, the bill being 
renewable every six months for the balance, deducting the 
instalments paid. If A failed to retire any bill, B might 
take the furniture or sell it, being bound to account to A for 
any surplus in his hands. The majority of the Second 
Division held the transaction to be truly a sale. Lord Young 
may possibly have thought it a loan on security, but as 
above mentioned his view is that under the Mercantile Law 
Amendment Act the distinction was not material. It is 
unfortunate that the judges in the majority did not indicate 
their reasons, for in so complicated an arrangement a point 


may escape notice that may turn the scale. Certainly, the 
case has this feature of a loan on security, that the so-called 
seller is throughout a personal debtor in the bills granted by 
him. Of course these profess to be for the sum due as hire 
or rent, not the sum paid as so-called price, but it is truly the 
same sum. The whole arrangement is one transaction, and it 
is impossible to divide it. The bills might not necessarily 


(a) D. 18, 1.7, 2. 
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be inconsistent with a true sale, if the agreement had been 
that failing their due payment, the so-called buyer’s remedy 
was to be directed solely against the furniture. But the 
backletter expressly bears that the buyers were to be entitled 
to do whatever diligence on the bills they thought fit, and it 
is impossible to say, as in M‘ Bain v. Wallace, that the so- 
called buyers were the true debtors in the bills. The features 
Lord Selbourne specially founded on as showing that in 
M Bain v. Wallace the transaction was not truly a loan on 
security are here present to show that it was truly such. No 
doubt it has been settled in England, in cases under the Bills 
of Sale Acts, that a transaction may be truly a sale, and not 
a loan on security, though it is arranged that the seller is to 
retain in his possession the subject sold, and buy it back 
under a hire-purchase contract.(a) But here again in the 
leading case in the House of Lords, Lord Herschell and Lord 
MacNaghten pointed out that the original sellers had no 
right to ask the buyers to account for any surplus, if the 
latter took possession of the subject on account of non-pay- 
ment of the hire-purchase instalments, and realised by its 
re-sale more than the amount originally paid by them (creait- 
ing instalments paid), nor had they in such event any power 
of redemption ; so that it was truly a sale with a conditional 
right of re-purchase. But in Liddel v. Warr, the so-called 
sellers had both of these rights, while throughout, as has just 


been pointed out, they were personal debtors in the bills. If 


the transaction was not truly a loan on security, what single 
element of a loan on security was awanting? If it has all 
the elements of a loan on security, of course it cannot be a 
sale, and the parties cannot make it a sale by calling it so.()) 

It is absolutely necessary to examine minutely the legal 
incidents of such arrangements in their inception and course, 
for, as was pointed out by Lord MaeNaghten,(c) though there 





(a) Manchester, Sheffield & Lincolnshire Ry. Co. v. North Central Waggon Co., 
13 App. Cas. 554. Yorkshire Railway Waggon Co. v. Maclure, 21 Ch. D. 309 

(b) In re Watson, 25 Q.B.D. 27. 

(c) Manchester, Shefiield & Lincolnshire Ry. Co., supra. 
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is all the difference in the world between a mortgage and a sale 
with a right of re-purchase, yet if the transaction is completed 
by redemption or re-purchase, as the case may require, there is 
no difference in the actual result. The rights of parties, as 
appearing from the written contract, may often be the only 
evidence of the true nature of the transaction. But any 
circumstances throwing light on the intentions of the parties 
must be considered—e.g., the value of the goods may tend to 
show that the sum paid must have been intended as a loan 
on security and not a price.(a) The law is not doubtful, 
and it does not seem to have been altered in substance by the 
Sale of Goods Act. Its application has not proved easy in 
the past, and is not likely to be easier in the future. 


ALEX. Moopy Stuart. 








(a) Beckett v. Tower Assets Co. [1891] 1 Q.B. 688. 
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HE lover of literature is wont to regard books of law with 
aversion. He puts them in Lamb’s category of 
hblia a-biblia, as having but the show and semblance of 
book-hood. This is a fair enough view of the text-books, 
which are, in general, crabbed and dull. The quaintnesses 
of the obsolete ones, such as Swinburne on “ Spousals,” have, 
it is true, a charm which is not of law. But even from them 
the general reader would suck small advantage. No 
grace of style could long blind him to the mortal dulness of 
the matter. Lord Stair has at command a stately and 
solemn diction, worthy of such a theme as “ man’s first dis- 
obedience.” But not the pen of men and of angels could 
make a wadset anything but a weariness, except to a lawyer. 
Even a present-day lender has no interest in it or on 
it. 

The old law reports, however, are not as the text-books, 
and have been too much overlooked. They contain much 
good reading, even for laymen. In them legal principles do 
not stand shivering in cold nakedness. They are clothed 
with circumstance. 

Readers of George Eliot will remember Mrs. Linnet, the 
good old lady who was able to extract amusement from the 
tracts and stories of an improving nature with which she was 
supplied by a pious daughter. She skipped, with practised 
eye, the doctrinal parts, and turned to see of what disease 
the hero died, and whether his legs swelled—topics in which 
she took a lively interest. 

In like manner, any one with an eye for the picturesque, 
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who turns over the volumes of the old reporters, will get 
many an interesting glimpse of the society of our forefathers. 
It is a thousand pities that of the old Scottish judges of the 
last century—to go no further back—such scanty record 
remains. No country in Europe had a tribunal which so 
well deserved to be portrayed as “ the auld Fifteen,” who sat 
together in the dim and dirty Inner House. Scattered 
through the literature of the period are casual references, of 
which some have been gathered together in the letterpress to 
Kay’s “ Portraits,” and something may be gleaned from the 
fatuous obituary notices of departed judges, which are hidden 
away in the dusty volumes of the Scots and the Edinburgh 
magazines. 

Cockburn’s delightful books, and “‘ Peter’s Letters to his 
Kinsfolk,” contain vivid sketches of a few of the last century 
judges. But Cockburn and Lockhart both came too late. 
Cockburn joined the Bar in 1800, the year after the dis- 
appearance of the savage Braxfield and the whimsical 
Monboddo, who both went out with the century to which 
they belonged. Lockhart did not become an advocate until 
1816, and can only record some of the reminiscences of the 
seniors. ‘Tytler’s “ Life of Kames,” which appeared in 1806, 
is an exasperating work in two quarto volumes, which labori- 
ously sets forth, in pompous periods, things which the world 
so willingly lets die, and has, in fact, let die in spite of the 
author. If this worthy judge—Lord Woodhouselee—whom 
his friends compared with Cicero, had been less Ciceronic, 
and had possessed some of the humanity of James Boswell, 
Esquire, Younger, of Auchinleck, what a «tjma es aet he 
might have made of his ‘“ Life of Kames.” Nay, if it be not 
treason to say so, for a full description by Scott of the Bench 
as he found it in 1792, and of the judges before him, so far 
as their memories survived, we would gladly exchange the 
Life of Napoleon.” 

In the older law reports in Scotland, the individuality of 
the judges is, unfortunately, lost. In the days when the 
pleadings were written, and the judges’ opinions oral, the 
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reports gave the arguments at length, and the judgments not 
at all. Fountainhall, Elchies, Kames, and the authorised 
reports down to 1825, very rarely say more of the judgments 
than “the Lords adhered,” or ‘the Lords altered.” Now-a- 
days, oral pleadings and written judgments have changed the 
face of the reports. The tables are turned, and we have 
meagre arguments and full opinions. Of the old judges one 
may say with truth :— 
“ Vixere fortes ante Agamemnona 
Multi; sed omnes illacrimabiles 
Urgentur ignotique longa 
Nocte, carent quia Mettie sacro.” 

The two quarto volumes known as Hailes’ “ Decisions,” 
give us the earliest opinions of Scottish judges which have 
been preserved in anything like the form in which they were 
uttered. They were not published till 1826—thirty-four 
years after their author’s death—and consist of selections 
made by Mr. M. P. Brown from six manuscript volumes left 
by Lord Hailes. As the selection was made purely from the 
lawyer’s standpoint, it is likely enough that much that is 
interesting still lies buried in the MSS. Mr. Brown says: 
“The slightest glance at some of these cases was sufticient to 
satisfy me that the publication of them would be useless or 
improper.” These which he omitted, from their want of 
legal importance, or from the fear of hurting the feelings of 
persons then living, may be, very possibly, among the most 
valuable from the literary or historical point of view. 

Hailes’ “ Decisions” do not profess to be complete reports. 
At the beginning of his judicial career, in 1766, Lord Hailes 
contemplated writing full reports of important cases, giving 
the facts and the pleadings. But he soon found this too 
tedious, and from the end of 1766 until 1791—the year 
before he died—his method was to make a note on the bench 
of the opinions delivered by his brethren and himself, inter- 
polating here and there a comment. Of Hailes and _ his 
writings the best short account is that by Sheriff Mackay in 
the “ Dietionary of National Biography.” He was probably 
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the most learned person who ever adorned the Scottish 
bench, though he owed his promotion to family influence. 
He belonged to what Mr. Mackay happily calls the “ nobility 
of the Scottish bar,” an order of nobility the disappearance 
of which is by no means matter of unmixed regret. It 
may be doubted whether the bar of any European country 
was ever so much under the influence of a few powerful 
families as was that of Scotland during the last century. 
The Dalrymples dominated the profession in a degree only 
surpassed by the Dundases of Arniston. For about a 
hundred and fifty years these two families were hardly ever 
without a representative on the bench. Lord President 
Dundas and David Dalrymple, Lord Westhall, who sat on 
the bench together from 1777 to 1784, could each of them 
say that his father, his grandfather, and his great grandfather, 
had been all judges of the Court of Session. The aspirant 
for practice or place, who had no influence with one or other 
of these families, must often have felt inclined to say “a 
plague o’ both your houses.” 

The Dalrymples were strong Whigs and Hanoverians, 
and Hailes, as it is convenient to call him by anticipation, 
was sent to Eton. There he laid the foundation of a much 
more accurate and scholarly knowledge of the classical 
languages than was possessed by most of his contemporaries in 
Scotland. After leaving Eton he spent some time at the 
University in Edinburgh, and then went to Utrecht where 
Robert Dundas, the second, had also been a student. Hailes 
came to the bar in 1748, the year in which Dundas was 
made Lord President. He does not seem ever to have had 
much practice, and suffered from a defect of speech, which 
made his utterance painful and slow. But some of his 
written pleadings are full of learning, and his written appeal 
case for the Countess of Sutherland, drawn by him as _ the 
lady’s guardian after he became a judge, is still referred to. 
In peerage cases his historical knowledge, and his habitual 
caution about accepting statements which were not 
sufficiently vouched for made him a most valuable adviser, 
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and afterwards an excellent judge. Riddell says his rigid 
adherence to the rule of insisting that one must go back to 
the primary authority for each step in the pedigree, can never 
be sufficiently commended. Mr. Riddell has indeed the 
highest opinion of Hailes as a peerage lawyer, though he 
says, “he was somewhat quaint, formal, and costive in his 


expositions.” 

Hailes’ promotion to the bench in 1766 was, as I have 
already said, in all likelihood due rather to the natural confi- 
dence which the oligarchs felt in their fitness to fill import- 
ant and lucrative positions, than to the ability which he had 
displayed at the bar. But this confidence was not misplaced 
in Hailes’ case at least. He was a sound, patient judge, 
though inclined to be pedantic and “finicky.” In the “ Court 
of Session Garland,” published about 1772 by James Boswell 
(Johnson’s Boswell), this quality is noticed :— 


“ Alemore the judgment as illegal blames, 
“Tis equity, you bitch,’ replies Lord Kames ; 
‘ This cause,’ cries Hailes, ‘ to judge I can’t pretend, 
‘For justice I perceive wants an e at the end.’” 


This is said to be founded on fact, Hailes having taken 
exception to a summons in which “justice” was thus misspelt. 
It quite accords with this that we find him saying in a case 
where a 5 had been put for a 3 in an execution: “ We live 
in an age where there is so much carelessness and inattention 
that if we relax from the rigour of form everything will go into 
inextricable confusion.” And where Auchinleck tries to get 
over a defect of form, saying, ‘‘I have ever thought that 
forms were just the handmaids of justice,” Hailes is careful 
to add a note, “ But if justice goes abroad without her hand- 
maids, she will run the risk of being insulted and trod under 
foot.” 

His life at New Hailes was chiefly spent in study. The 
atheistical tone which it was then fashionable to affect in 
Edinburgh society, and the unaffected hard drinking in 
which most of the lawyers indulged, seem to have made 
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him disinclined to leave his fireside and his books. Partly 
from his Kton education, and partly from his interest in 
theology, he had many friends in the English Church, though 
he was himself a Presbyterian. Mr. Mackay tells us that he 
kept up a correspondence with nearly all the English bishops 
as well as with Burke, Horace Walpole, and Dr. Johnson. 
James Boswell was a friend and protégé of Hailes, and was 
inspired by him with the admiration for the great doctor 
which led him to seek his personal acquaintance. It is 
quite possible that but for the Scottish judge, the world 
would never have gained Boswell’s “Life of Johnson.” John- 
son on his part, had a sincere esteem for Hailes, in spite of 
the latter's Presbyterian and Whiggish views. In sending 
Bosweil some verses on Inchkenneth, he says: “ You shall 
not show them except to Lord Hailes, whom I love better 
than any man whom I[ know so little.” 

Of Hailes’ numerous publications not much can be said in 
this place. If weexclude his“ History” and the “Decisions,” the 
list of his writings is probably longer than that of his readers 
of the present time. He was, in his day, a great defender of 
the faith, and his apologetical works, mainly counter-blasts 
to Gibbon, won him the admiration and respect of the leaders 
of the ecclesiastical world. But his literary fame rests, and 
rests securely, on his contributions to Scottish history. His 
“Annals of Scotland,” of which the first series extends from 
Malcolm Canmore to Robert Bruce, and the second brings 
the history down to the accession of the Stewarts, has been 
always regarded as a work of prime importance. ‘The style - 
is that of a legal text-book rather than that of an ordinary 
history. There is no rhetoric, no discursiveness, no drawing 
of imaginary portraits. The great peculiarity is, that every 
statement is vouched for by reference to the primary source 
of information ; and the best judges concur in admiring the 
scrupulous care with which Hailes used the authorities which 
were at that time available. ‘‘ His accuracy strikes me with 
wonder,” said Johnson, no mean critic. 

But it is high time to return to the ‘“ Decisions.” They 
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cover, as I have already stated, the period from 1766 to 
1791. 

It is worth noting, as characteristic of the bar at that 
time, that the judges and law-ofticers were, with hardly 
an exception, the sons of landed proprietors, greater or 
smaller. LEskgrove’s father, however, was a minister of St. 
Andrews ; Dreghorn was the son of an Edinburgh professor 
of mathematics; Rockville was a son of the second Earl of 
Aberdeen. 

The Lord Advocates during the same period were— 


James Montgomery of Stanhope, 1766-1775. 

Henry Dundas, afterwards Lord Melville, 1775-1783. 
Henry Erskine, 1783-1784. 

lay Campbell, 1784-1789. 

Robert Dundas, 1789-1801. 


Practice at the bar was in very few hands, The names 


of A. Lockhart, D. Rae, H. Dundas, R. M‘Queen, Ilay 


Campbell, J. Swinton, J. Maclaurin, as counsel, occur in 
Hailes’ pages with painful iteration. 

Hailes had a poor opinion of the scholarship of the great 
Henry Dundas. He notes in one case: ‘The Lord Advocate 
(Dundas) in his pleading said that ‘apud nostrates’ in Craig 
meant, ‘ with our ancestors ;’ that this was but a conjecture, 
for that he had looked in the dictionary for ‘nostrates’ 
and could not find it there. The President said: ‘ Lord 
Advocate, you have a very bad dictionary.’ But the Advo- 
cate’s dictionary (says Hailes) was not to blame if the search 
was made for ‘ nostrates’ instead of ‘ nostras.’” 

Hailes may be said to have seen the dawn of modern 
commerce in Scotland. Mercantile law was in its infancy. 
Its greatest elucidator, Professor Bell, says it can hardly be 
said to have existed until 1772, when the first Bankrupt 
statute was passed. ‘The Scottish judges had been bred up 
in the doctrines of the Roman law and the old feudal 
conveyancing. Braxfield, Eskgrove, and Pitfour were especi- 
ally strong in feudal law, and revelled in the intricate 
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questions which arose out of the forfeitures after the ’45.(a) 
Pitfour, it may be remarked in passing, was himself a 
Jacobite, and on that account had not expected to be made 
a judge. He owed his appointment to the influence of 
Mansfield, with whom he was on terms of friendship. 

There was a party on the bench strongly averse to 
admitting the principles of the law-merchant, which were at 
that time being laid down in the sister country by the 
commanding mind of Mansfield. It was to the great honour 
of the bench as a whole, and of incalculable benefit to the 
trade of Scotland, that more liberal counsels ultimately 
prevailed. In this great work of assimilating the two laws, 
[lay Campbell, the President, Braxfield, and Hailes himself, 
were conspicuous. In a question of hypothec on a ship, we 
find Hailes saying: “I do not value the opinion of Scottish 
merchants in general, or of the practice of the Clyde in 
particular; what I look to is the judgment of the Courts of 
the greatest commercial country that ever existed proceed- 
ing on general principles and practice.” And Miller, Justice- 
Clerk, said: ‘‘ We have no clear evidence of the practice in 
England, and we ought not to adopt and sanctify any 
hypotheses contrary to that practice.” And in a case about 
a policy of marine insurance, Hailes says: ‘ We in Scotland 
are in the helpless infancy of commerce, England is in the 
perfect age of commerce. On a mercantile question, especi- 
ally concerning insurance, I would rather have the opinion of 
English merchants than of all the theorists and all the 
foreign ordinances in Europe.” 

But where the question is not one of mercantile law, 
Hailes is jealous of the purity of the law of Scotland. In a 
trespass case, he says: “I lay the English law out of the 
question ; the English law is the best law in England, and 
the Scottish law in Scotland. As I do not hear that Lord 
Stair is quoted in Westminster Hall, I see no reason why 


(a) Hailes mentions a case about the debts of the Stewart of Appin whose 
name is now familiar to the many readers of Mr. Stevenson’s charming work, 


* Catriona.” 
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Sir William Blackstone should be quoted in the Court of 
Session.” 

Henderland was afraid of the extension of the law of 
bills, and once observed: “ At present every informal scrawl 
is dignified with the name of bills. We have seen legacies, 
marriage-articles, cautionary obligations, and discharges from 
such obligations, constituted by what is called a bill, and 
I despair not of seeing indentures and promises to marry in 
the like form.” But he calls Mansfield “the greatest com- 
mercial lawyer that ever lived.” 

In another case of a bill, President Dundas says: “] 
am moved by the opinions of the English merchants. In 
England there are peculiar customs and statutes. They 
ought not to be any rules with us, but in all questions of 
bills, which are juris gentiam, the practice in England, a 
great commercial country, aids to show the jus gentium.” 

The judges were fond of pointing out the practical 
benefits of their decisions. Where a trading-ship in her 
homeward voyage to Glasgow had been captured by the 
French, Kames held the sailors were not entitled to wages 
even for the outward voyage. ‘The President said: ‘ Alter- 
ing this interlocutor will do infinite service to the trade of 
Glasgow ;” and Hailes has a note: ‘“Coalston, who was 
absent, much approved of this interlocutor. He told me that 
it was a cause where no one but a lawyer could go wrong, 
and he observed that Lord Kames at first was in the right, 
but by reasons of law-notions went wrong by degrees till his 
interlocutor became indefensible.” As a rule, however, 
Kames was regarded as too little influenced by “law- 
notions,” and too ready to be guided by what seemed to him 
to be the equity of the case. We find him going in the 
teeth of a statute, and justifying himself thus: “This case 
goes deep into principles of law. If we are to suppose that 


Acts of Parliament are to be interpreted in strict words, even 
to the doing injustice to private rights, the supposition would 
be slavish and the law despotic.” In his legal writings 
Kames is generally thought to have failed to distinguish 
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clearly between law as it actually was, and as he thought it 
ought to be, a characteristic which led David Hume to remark: 
“Tam afraid of Lord Kames’ law-tracts. A man might as well 
think of making a fine sauce by a mixture of wormwood and 
aloes as an agreeable composition by joining metaphysics and 
Scotch law.” On one occasion when Kames put his judg- 
ment very broadly, Hailes says: “the generality of this 
opinion was not relished by the Court.” 

Pitfour was a much more conservative lawyer. He 
answers a remark by Kames thus: “ There may be equity in 
such inquiries but there is no law ;” on which Hailes observes, 
“This was rather peevish, for Lord Kames had barely stated 
his dovbts, and had concluded just as Lord Pitfour would 
have concluded.” When there was sparring on the bench, as 
was by no means uncommon, Pitfour is generally to the 
front. He roundly asserts, “ Upon the decision in this case 
depends the commerce of the country.” Dundas, the Presi- 
dent whose opinion was overruled, said, “‘ This single decision 
should never be considered by him as establishing the law.” 
Hailes has a note, “There was rather more warmth in agita- 
ting this question than might have been wished.” And on 
another occasion he says, “‘ Pitfour was uncommonly earnest 
in this case replying upon everybody.” 

The law was more fluid than it is now, and previous 
decisions were not invested with so great sanctity. Garden- 
ston says: “ One decision is nothing. ‘This puts me in mind 
of what Gulliver reports to the law of England, that if 
judges once go wrong they make it a rule never to come’ 
right.” 

Robert Dundas, the President, Eskerove, Alemore, and 
Hailes, are generally against overruling prior decisions. 

Braxfield, the most powerful man on the bench, rode 
roughshod over authority. When he had formed a strong 
opinion, he was ready to say bluntly that the text-writers 
had blundered. We find Dundas saying, quite pathetically ; 
“Tam an old man, and I do not wish to see any alteration 
of what I was taught in my youth to be law ;” and Alemore, 
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stung by arude remark of Braxfield, says : “‘ [ may chance to 
be singular in my opinion. If I fall I shall lie with Craig, 
Balfour, Spottiswood, Stair, Bankton, and Erskine. I do not 
like to hear the opinions of all our lawyers treated as so 
many blunders.” 

It is highly characteristic of Braxfield, that in giving his 
very first judgment on 18th December, 1776, as Lord Pro- 
bationer, he dismisses a case cited to him with the observation, 
“Tam as clear as I was ever in my life that it was a wrong 
decision.” The difference in judicial character between 
Braxfield and Dundas is well brought out in a case in which 
it was argued that a view of the meaning of a statute, which 
had long been taken and acted upon, was erroneous. Brax- 
field says : * When I have formed an opinion on the sense of 
a statute or a principle of law, I never give myself the 
trouble of consulting decisions and law-books; and when 


I have formed an opinion I give it, although I should be 
; en aie : 
sgular. The decisions on this point have been pronounced 


without proper attention, and I see no reason why the sound 
construction of the statute should not be followed.” Dundas 
replied : “If a statute has been once explained in a certain 
way for many years, it would be dangerous to explain it in 
another; better follow a bad rule established, than alter it to 
one in itself more eligible.” This time Braxfield carried no 
one with him but Kames, but very often his forcible reason- 
ing and iron will prevailed with the majority. Hailes was 
afraid he would ruin the law. ‘On the 7th December, 1787, 
on a Saturday, with a thin or weak bench, and during the 
absence of the Lord President (this was the year Dundas 
died), the Lords gave judgment in terms of Lord Braxfield’s 
conclusions in opposition to every precedent. \.B.—This 
was the first time at which I felt the consequence of our being 
deprived of the President. I may live to see many more 
examples of the like nature. Deus providebit.” 

On a Saturday, the judges probably were in too great 
a hurry to get out of town to waste time in wrangling with 
Braxfield. Both bench and bar were fond of having a rural 
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retreat in the neighbourhood of Edinburgh, to which they 
could repair from Saturday till Monday. Old Hermand, the 
last of the antique school who carried the fashion of former 
days into the present century, used to come up to court on 
Saturdays in top-boots and riding dress, ready to ride off to 
the country as soon as the court rose. Hasty impressions 
were peculiarly apt to prevail with the bench on a Saturday 
morning, and we find Gardenston protesting, “ If this prac- 
tice of the court is to be altered, it ought not to be altered 
ona Saturday’s view of the cause.” 

Hailes did not like Monboddo, one of whose many 
oddities was that he always sat, not on the bench, but at the 
clerks’ table. He is said to have declared after a difference 
with Dundas, that he would never sit with him again. 

Hailes thought he shared Braxfield’s fault of want of due 
respect for authority. Monboddo observes in one case : “The 
decisions and authorities are so opposite that I do not know 
what to make of them. I despair of seeing cur law deter- 
mined by decisions. Here we must resort, as I would always 
wish to do, to principles, and the authorities of the best 
lawyers.” Hailes has a characteristic note: ‘“ All this is con- 
tradictory. It amounts to this, that a decision upon principles 
is a decision upon his principle, and that the best lawyers are 
they who support his opinion.” Elsewhere Monboddo says: 
“Foreign law is matter-of-fact, but our law ought to be a 
matter of reason and principle. I am not determined by 
precedents.” Hailes notes on one case : “ Lord Monboddo is 
not so decided as he has been, he has become apt enough to 
vote against his own interlocutors” (¢.c. pronounced when he 
was taking his turn as Lord Ordinary), “ which was not sup- 
posed to be the case formerly.” 

Many quaint observations of Monboddo are scattered 
through the pages of Hailes. In a case about the dues 
exigible by the judge admiral, reference was made to the 
practice in England. “I should be well pleased,” said 
Monboddo, “if judges with us were paid as in England, but 
that is not the case.” Where a doctor claimed that his 
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account was a preferable debt, being for the last illness, 
though the patient had lived fifteen months, Monboddo said, 
when the Roman law was mentioned: ‘ We are not to look 
to the civil law for decisions of this question. Diseases did 
not continue for months among the ancients as they do with 
us.” Hailes adds: “‘ He was told afterwards that his observa- 
tions might imply that the physicians of antiquity gave 
dispatch to their patients.” 

In the days of private patronage in Scotland, an aspirant 
for a living would sometimes offer a part of the stipend, or 
make a bargain with the patron to obtain the presentation. 
Such contracts were very properly held as null. Monboddo 
said: “In England a rich bishop, or a fat prebendary, may 
be saddled, but that will not do with our poor beneficiaries.” 
And in a case of the same class, Hailes records a good retort 
of his own. ‘The counsel whose province it was to show 
that the contract is not simoniacal has spoken with much 
pleasantry of the canon law, and particularly of that chapter 
Hine etenim in the 49th Distinction of Gratian’s ‘ Decretal.’ 
Unluckily, that chapter is a transcript from the law of Moses, 
Leviticus, chap. xxi.” 

One of the most interesting cases in Hailes is that which 
determined the legal position of slaves brought to Scotland. 
It was then the fashion to have a black servant, and one of 
them, whose master wished to compel him to return to the 
plantations, appealed to the Court for protection. He was, 
no doubt, encouraged to do so by the famous decision of 
Mansfield in the case of the negro Somersett. Hailes’ judg- 
ment in this case, which was in 1778, is very characteristic 
of his habit of mind. He is anxious to find legal analogies, 
and unwilling to rest his opinion on general views of the 
inhuman or unchristian nature of slavery. ‘I had a pre- 
liminary doubt in this case, which is not altogether removed 
—viz., what evidence is there that Captain Knight acquired 
this unhappy negro by any modus acquirendi dominii known 
to African jurisprudence (a fine conception this, of a captain 
of a slave-ship being subject to ‘ African jurisprudence ’), and 
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what evidence is there that Mr. Wedderburn acquired him 
from Captain Knight. To say that he is a slave, because he 
is black, and the property of Mr. Wedderburn, because in the 
possession of Mr. Wedderburn, is too hasty logic.” He 
follows the celebrated opinion of the English lawyers, Talbot 
and Yorke, to the effect that the master’s right of property in 
the slave was not lost but suspended by residence in this 
country. ‘‘ Vows in the Romish Church,” he says, illustrat- 
ing this view, “considered as a contract, are rather more 
solemn things than any bargain about a negro boy between 
i captain in the African trade and a West Indian planter. 
If a Spanish monk should come to this country, either for his 
health, by permission, or clandestinely, for his pleasure, his 
superior would not be heard in our Courts should he attempt 
to reclaim him, and yet I know no law with us which pro- 
hibits a Spaniard from taking the vows of celibacy and 
clerical obedience. When the Spaniard returns to Spain he 
will fall back into his former state. Again, if a Mohammedan 
should come here with two wives, I suppose the Consistorial 
Court would not oblige both of them to adhere to him. 
Should the wives go back to Turkey, they would be obliged 
to adhere. In like manner, as to this negro, I think that the 
right of his master is not determined or varied, but that the 
exercise of his master’s right is suspended while the negro 
continues in Scotland.” 

Monboddo sees no harm in slavery. ‘“‘ Unless it can be 
proved that slavery is contrary to the jus gentiwm, there 
never can be turpitude in it. Slavery is not the mode among 
barbarians: they either kill or adopt their prisoners.  Reli- 
gion says nothing against slavery ; on the contrary, St. Paul 
delivers this clear maxim, ‘Servants, obey your masters.’ 
There were no servants in the orbis Romanus, in his time, 
who were not also slaves.” Covington, Elliock, and Dundas, 
the President, take the same view. In Boswell’s “Tour in 
the Hebrides,” there is an account of a visit by Johnson to 
Monboddo, at the judge’s little estate of that name in Aber- 
deenshire. Monboddo, we find, had himself a black servant, 
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“Gorry.” Johnson gave him a shilling on hearing that he 
was baptised. 

Auchinleck, as an honest Whig, puts his judgment 
broadly. ‘ Although in the plantations they have laid hold 
of the poor blacks, and made slaves of them, yet I do not 
think that that is agreeable to humanity, not to say to the 
Christian religion. Is a mana slave because he is black ? 
No. He is our brother, and he is a man, although not our 
colour; he is in a land of liberty, with his wife and his child, 
let him remain there.” 

Kames, as we should expect, is for freedom and the appli- 
cation of equity. “Let the laws of Jamaica govern the 
inhabitants of Jamaica. We cannot enforce them, for we sit 
here to enforce right and not to enforce wrong.” By eight 
to four, the judges found “that the state of slavery is not 
recognised by the laws of this country.” 

Another famous cause, in 1778, was an action of damages 
brought by Lord Tweeddale against some country gentlemen, 
among whom was Hugh Dalrymple, a kinsman of Hailes, for 
having followed a fox within his grounds. On the strength 
of some very old statutes, it was solemnly argued for the 
defence that hunting foxes was a public duty, the fox being a 
noxious animal, and that, therefore, it was lawful to enter 
private inclosures. Covington was the only judge who was 
persuaded. He said: “ This action is peevish, and is contrary 
to every received opinion in law. Property, however sacred, 
must yield to public utility. I have always held the procla- 
mations against hunting within certain limits in the highest 
contempt. . . . If itis right to follow a mad dog everywhere, 
it is right to follow a fox.” Auchinleck says: ‘1 doubted at 
first. But when I made the case my own, and figured to 
myself a number of gentlemen hunting a fox in the midst of 
my plantations, which have cost me so much money, I saw 
that it would not go down.” 

Monboddo had a similar case, which lasted a remarkably 
long time. Hailes says: “ While this cause was before Lord 
Monboddo he heard it pleaded in great state. At nine 


¢ 








238 THE JURIDICAL REVIEW. 


o'clock he took the President’s chair, and continued in it 
from day to day till the Court met. Thus matters were 
protracted till the very last day of the summer session of 
1789, when he gave judgment instead of taking the cause to 
report.” Monboddo said in his opinion: “There are no 
means of keeping man’s body in order but by rural sports. 
Permission has been given by law for all persons to hunt 
hares, foxes, &c., and there is no law against it.” 

The frequent references to smuggling which occur in 
Hailes remind us of the prevalence of that offence in the last 
century. In deciding that no action would lie for breach of 
a contract to smuggle, Braxfield brushes away the argument 
that to refuse an action would be to encourage dishonesty. 
“There is no question here as to point of honour or honesty, 
the great hurt to honest men is when rogues are true to each 
other. Towards the close of the century the press-gang is 
very active. The master and mate of a trading-vessel of 
fifty tons and upwards enjoyed an exemption from impress- 
ment. But it was naturally held, in one case, that they 
could not plead this exemption when they were in command 
of asmuggler. Hailes records an action of damages against 
the commander of a press-gang for carrying off at one swoop, 
to be ship-carpenters, thirty apprentices. Gardenston 
observed: “It was an arbitrary act thus to sweep away all 
the apprentices. The authority of their superior officers, 
on which they plead, is nothing in matters of civil right, 
although it might be an excuse in a matter of military 
discipline. If they could by that authority carry off thirty 
apprentices, they might have carried off fifteen judges, for 
[ know not how the line is to be drawn.” 

The mention of the dyvour’s dress recalls a picturesque 
feature of old Edinburgh. The bankrupt or dyvour (Fr. 
devowr) was compelled to wear “a bonnet, partly of a brown 
and partly of a yellow colour, with uppermost hose or stock- 
ings on his legs, half brown and half yellow coloured, 
conform to a pattern delivered to the magistrates of Edin- 
burgh, to be keeped in their tolbooth.” The law was not 
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abolished till 1836, though long before then the dress had 
been allowed by sufferance to be dispensed with. We find 
Gardenston saying: “ Although a man wantonly and extra- 
vagantly dissipates his fortune, he may still have the flebile 
remedium, though with the disgrace of the habit.” 

Apparently sign-posts and “ water-barges” had become a 
nuisance in Edinburgh. ‘The Dean of Guild was found 
entitled to remove a water-barge. Auchinleck said: “ Pre- 
scription can have no place here. If the water-barge is a 
nuisance, no length of time can sanctify it. The good 
people in Edinburgh were wont for ages to throw all their 
filth out of their windows, but that gave them no right to 
persist in such an abominable custom.” And Coalston 
remarked: “The water-barge is both a deformity and a 
nuisance ; to remove it is just the same thing as to remove 
sign-posts ; they were a deformity, and, as being dangerous 
to passengers, a nuisance. . . . The case of the luckenbooths ” 
(or lean-to wooden shops against St. Giles’) “is not to the 
purpose ; there there is a property in the ground and houses 
erected on that property.” 

The bench was nearly equally divided on the question 
whether a son-in-law could prove by witnesses that his 
father-in-law had promised to give with his daughter a snuff- 
box, rings, and laces. Eight judges out of the fifteen found 
that such an undertaking could only be proved by writing. 
The President says: ‘‘ Among country people a cow, a chest, 
a bedding of clothes are promised with the bride. Such 
promises are never committed to writing, would they not be 
probable by witnesses?” Monboddo observes dryly : ‘* £50 
in presents with a wife is no great matter. Many people 
have got fifty times as much with a wife, and made a bad 
bargain.” 

The old judges are never so happy as when they have 
a case in which they can apply their knowledge of agriculture 
and country life generally. In a question about a churehyard 
Gardenston says: “I have a little village of my own and 
if the number of inhabitants should increase to my benefit, 
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[ would not grudge them a churchyard.” And in holding 
that a tenant was not entitled to take up sods in order to 
make earth dunghills, the same judge observed: ‘‘ This was 
a very prevalent mode in the North of Scotland and has been 
justly checked. The people in “hat country have an uncivil 
proverb, ‘ Mack-feal and nobles «re the curse of the land.” 
It is difficult in short extracts to convey a fair impression of 
the quaintness of Hailes’ “‘ Reports.” Fashions of speech have 
so much changed that I cannot venture to give some of the 
pithy opinions expressed on the bench in matrimonial 
questions. Auchinleck, especially, as in the well-known 
ease of Johnston v. Ferrier, delights in the vigorous use of 
plain language worthy of Squire Western. 

One of the most amusing cases which Hailes himself 
decided, was an action of damages for libel brought by a body 
of Edinburgh solicitors. These gentlemen had obtained a 
charter from the Crown creating them into a corporation 
under the name of “The Society of Solicitors before the 
Commissary, Sheriff, and City Courts of Edinburgh.” The 
grant was notified in the London Gazette, and a paragraph 
was inserted in the Edinburgh newspapers in which it was 
said that the Society by their charter were invested with 
“the sole and exclusive right of pleading and conducting 
suits before these courts, the Honourable Faculty of Advocates 
excepted.” Soon afterwards a paper called the Edinburgh 
Gazette, published by one Thomas Robertson, contained the 
following :—“ A correspondent informs us that he hears the 
worshipful Society of Chaldeans, Cadies or Running Stationers 
of the city, are resolved in imitation, and encouraged by the 
singular success of their brethren of an equally respectable 
society, to apply for a charter of their privileges, particularly 
of the sole privilege of procuring, in the most extensive 
sense of the word, exclusive of chairman, porters, pbenny-post 
men, and all other inferior ranks, their brethren the R-YL 
S-L-RS alias P-C-RS before the inferior courts of this city, 
always excepted. Should the Worshipful Society be success- 
ful, they are further resolved not to be puffed up thereby, 
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but to demean themselves with more equanimity and 
decency than their R—y—l, learned, and very modest 
brethren, above mentioned, have done upon their late digni- 
fication and exaltation.” 

The solicitors, feeling aggrieved, brought an action 
against the printer and asked for £2000 damages. — Hailes, 
who was Lord Ordinary, gave them £5 to be divided among 
the nineteen of them. On appeal, the Court by a majority of 
one, found no sufficient animus injuriand: had been proved. 
Monboddo said, ‘There is nothing here reflecting on any 
individual. The Society was under no necessity of having 
the joke recorded in our books.” Westhall remarked, “The 
eadies, a respectable society, are more injured than the 
Solicitors at Law.” 

Hailes did not like his judgment to be set aside, and has 
a note, “This question was determined by the vote of Lord 
A. (this must be Alva) who from infirmity was not able to 
form a judgment.” However, he had his revenge, for the 
solicitors having in their turn appealed, the Court changed 


its mind, and finally decided as Hailes had done giving the 
Society its £5. 


F. P. WaALrTon. 





CIVIL LITIGATION IN AN INDIAN PROVINCE. 
Part I. 


PNUE Province whose civil judicial record for thirty years 
is dealt with in this article lies in the heart of the 
Indian Continent, hence taking its name of Central Provinee. 
The Province was formed in 1861, its component parts 
being territories situated in those non-railway days at too 
great distances to secure effective control by the adminis- 
trations to which they were subordinate. These territories 
were — First, the “Saugor and Narbadda,” subordinate to 
the Government of the North-West Province: second, the 
‘Nagpur,’ then very recently annexed on the death, without 
heirs, to succeed to the ‘‘Gadi” of the Bhonda chief, and 
administered by ofticers subordinate to the Government of 
India: third, two small tracts, one in the east called Sam- 
halpore, subordinate to the Bengal Government ; the other, 
called Sironcha, situated on the bank of the Godavery in the 
south, and subordinate to the Madras authorities. 

The population of the Province was then, and still is, a 
largely mixed one. In the Saugor-Narbadda tract you found 
the people chiefly formed of immigrants from the agricultural 
communities of the Gangetic Valley: within its southern 
parts, Bhils, Konkos, Gonds, and Bhygas, inhabiting the wild 
hilly tract which separates Upper India from the Deccan: 
in the Nagpur country you met, in the western tracts, the 
Mahratta; in the eastern, the Chattisgarhi, a mixture of 
immigrants from Upper India, in the remote past, with 
Gonds, Bhygas, and Khonds: in the Sambalpore country, 
Uriyas and Kols: in the south, Telingas and Mariyas; the 
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latter, a wild tribe akin to the Gond, of which tribe there 
were not a few. The population of the Province was, in the 
absence of a reliable census, believed in 1861 to be about 
9,000,000; and it is now, by the census of 1891, over 
13,000,000. 

As was to be expected, the languages spoken were numer- 
ous. Hindi and Urdu in the north, Mahratta and Telugu 
in the west and south, Chattisgarhi—a debased form of 
Hindi—and Uriya in the east. The wild tribes of Bhils, 
Konkos, Gonds, and Bhygas speaking their own dialects, 
understood Hindi; the Mariyas spoke Telingu, and the Kols 
and Khonds spoke Uriya. The official language of all the 
Courts was Urdu, or the Persianised Hindi, which the Mogul 
Emperors introduced on becoming rulers of Upper India. 

Everywhere the Marwari, from the Rajputana plains, was 
to be found as banker and trader, with a sprinkling of the 
Agharwala and others from the north competing with him. 

The procedure adopted in all the Courts, prior to 1861, 
was based on the famed, but now disappearing, non-regula- 
tion principles. Every one was allowed to institute and 
conduct his own suit up to final appeal in the highest Courts 
of the various local administrations. But, as a rule, litigation 
was conducted by an army of Vakils and Mukhtiyars, who 
either attached themselves as permanent agents to various 
families among the well-to-do, or became, for the purposes of 
the suit, the recognised agents of the parties employing them. 
The less said about the honesty of these gentlemen the better. 
They have, fortunately, ceased to exist. 

The presiding officers of the Courts were not bound by 
law or custom to record proceedings in their own hand- 
writing. Consequently, their readers or vernacular clerks, as 
a rule, opened the proceedings in a suit by writing out the 
statements of parties, in very full detail, in the vernacular 


language of the Court. The presiding officer had these 
statements read out to him, and on the pleadings thus 
recorded, drew the issues, which were explained to the parties 


who, in due course, produced their evidence, which again, as 
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in the case of the opening statements, was recorded by the 


readers, who would, on the whole case being completed, fix a 
date for the presiding officer to pass judgment. 

The objections to such a mode of conducting a suit are, of 
course, obvious, but it has to be remembered that in those 
early days officers were few. They had the executive 
administration of tracts varying from 4,000 to 12,000 square 
miles to carry out; while some, especially in the wild and 
sparsely-populated eastern tracts, had political functions as 
well to exercise, with the aid of a single European assistant, 
und, perhaps, three or four native subordinates. It was 
almost impossible for the chief district otticer and _ his 
assistants to carry on their police and executive functions 
(collectors of revenue, managers of forests, engineers to lay 
out roads and supervise other local public works, superin- 
tendents of prisons, with many other duties needless to define 
here), and at the same time to devote their personal time and 
attention to judicial work, whether criminal or civil, with 
that single mind one is accustomed to see in our home Law 
Courts. If there were failures of justice, owing to corrupt 
subordinates fabricating opening statements, or the evidence, 
in favour of one party to the suit, the appellate judges, who 
were not so burdened with executive duties, had leisure to 
hear whatever the dissatisfied litigant had to urge, and had 
power to order a personal inquiry by the district officer or his 
English assistant. 

The first duty which devolved on the heads of the 
administration, when the Province was formed, was to bring 
the judicial administration of the various districts into which 
the Province was divided, more into accord with the system 
in force in the older Provinces. The number of Courts was 
increased. The Civil Procedure Code, of 1858, the Limita- 
tion Act, of 1859, the Panjab Code of Civil Law, the Bengal 
Land Rent Act, of 1859, the Stamp Law, the Small Cause 
Courts Act, and other important Acts of the Legislature were 
introduced. The chief and most important reform made in 
the conduct of suits was that the whole of the proceedings 
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had to be recorded by the judge himself: while, with rela- 
tion to litigants, an equally important reform was the issue 
of an administrative order defining who were to be con- 
sidered the recognised agents of parties appearing in Court. 

At the commencement of the year 1862, there were 105 
Courts of original jurisdiction and 22 Courts of Appeal at 
work. The denomination of the former was Tahsiloars or 
Sub-Assistant Courts, Assistant Commissioner’s Courts, and 
Deputy Commissioner’s Courts, with a money value jurisdic- 
tion of Rs. 200 and less, Rs. 1000 and less, and without limit 
respectively ; while again, certain descriptions of suit, such 
as those based on the law of inheritance, mortgage, ejectment, 
marriage, &c., were withdrawn from the lowest class of Courts 
and could be instituted only in the Deputy Commissioner's 
Court, or before an experienced Assistant Commissioner, if 
authority to try was delegated to his Court by the Deputy 
Commissioner with the approval of the Court of the Judicial 
Commissioner, the High Court of the Province. 

The classification of the Courts of Appeal was—(1st) the 
Deputy Commissioner’s Court, which heard appeals from all 
Sub-Assistant Courts’ decisions, and also from decisions of 
Assistant Commissioner’s Courts, where such officers, being 
young and inexperienced, exercised no greater powers than 
those of a Sub-Assistant’s Court ; there were 17 such Courts ; 
(2nd) the Divisional Court, which heard all appeals from the 
original decisions of Deputy Commissioners and of Assistant 
Commissioner’s Courts exercising jurisdiction within the 
limits of the division; there were 4 such Courts; (3rd) the 
Court of the Judicial Commissioner which heard special or 
second appeals from orders of the Deputy Commissioner's 
and Divisional Courts. The regulation was that this Court 
should take no cognisance of second appeals based on facts 
disposed of by Courts of first appeal, and as questions of law 
in those early days were not numerous, the number of second 
appeals was consequently small. The chief duty of this 
Court, therefore, lay in the direction of instruction and 


supervision, a function of much importance in a province 
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where legal knowledge was found, for the most part, in the 
most elementary condition. 

In addition to the 105 Courts of original jurisdiction, 
there were 5 Courts of Small Causes, having jurisdiction 
over suits of value not exceeding Rs. 500, and confined to 
the trial of claims arising out of breaches of simple contract, 
for money, for damages of a personal nature, for rent other 
than rent due under a land-tenancy law, for wages and other 
claims of a like simple character. Their decisions are final, 
but a judge can reserve a point of law on which he entertains 
doubt for the decision of the Judicial Commissioner’s Court. 

In the year 1865, the increase of litigation and the 
introduction of various new Acts of the legislature led the 
administration to reconsider the construction of the judicial 
bench, and an Act, called the Central Province Civil Courts 
Act, was passed, whereby the number of Courts was increased 
and new titles given to the new Courts. This Act, having 
been in force for twenty years, was repealed in 1885. By 
this last Act the following new Courts were to be established 
wherever necessity demanded ;—New Tahsiloars, or extra 
Sub-Assistant’s Courts, having jurisdiction in all suits cog- 
nisable by a Small Causes Court, not exceeding 50s. in 
value: Munsiff’s Courts, which have all the powers of a 
Tahsiloar, or Sub-Assistant’s Court: Courts of Civil Judge, 
which permit of an Assistant Commissioner being invested 
with all the powers, both original and appellate, of a Deputy 
Commissioner : Courts of Judicial Assistant to the Divisional 
or Commissioner’s Court, whereby the judicial assistant 
disposes of all appeals within the cognisance of the Divisional 
Court. 

In addition to providing for the location of new Courts, 
this Act defined more clearly than the former Act of 1865 
the nature of suits triable by all classes of Courts subordinate 
to the District or Deputy Commissioner’s Court. It also 
gave that Court authority to apportion the disposal of 
all original work among the various Subordinate Courts, and 
also, when such a Court is assisted in its appellate work 
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by a civil judge, to determine the quantity of such work 
it shall take up from time to time in order to enable it to 
exercise a healthy control over its inferior Courts. Another 
advantage conferred by this Act is the power vested in the 
Courts of the Deputy Commissioner, Divisional, and of 
the Judicial Commissioner, to transfer any suit from one 
Court to another subordinate to itself. Experience had 
shown that occasions arose when it was very expedient that 
such a power should be exercised by the Superior Courts, 
and as the power is exercised by an officer of long experience 
and sound judgment there is no likelihood of its being 
abused. 

Under both of these Acts, the number of Courts has 
oreatly increased, and at the end of 1890 there were open 
to the public 200 Courts divided as follows—Judicial Com- 
missioner, 1; Commissioner's or Divisional, 4; Deputy 
Commissioner's, 18; Civil Judge, 12; Assistant Commis- 
sioner, 40; Tahsiloars, 52; Munsiffs, 22; Extra Tahsiloars, 
44; Small Cause Courts, 7. 

During the period 1861 to 1890 the legislature had 
not been idle, and a mass of statutes forming part of 
a civil code has been passed, and made applicable to the 
whole of India. I can instance only a few: the Indian 
Succession Act, regulating the devolution of property among 
domiciled Europeans and Eurasians: the Acts relating to 
evidence, contracts, transfer of property, easements, negotiable 
instruments, specific relief, registration of deeds, marriage 
among Christians, divorce among Christians, special oaths ; 
while the great codes of criminal and civil procedure, 
together with the law of limitation, have undergone revision 
and considerable enlargement. In addition there have been 
thrown off the legislative anvil many Acts dealing with 
special subjects of importance, such as Merchant Shipping, 
Joint Stock Companies, Excise, Opium, Forests, Railways, 
Ferries, Hackney Carriages, Prisons, Contagious Diseases 
(Animals), &c.; while this Province has not been behind its 
neighbours in demanding Acts to meet specific local wants, 
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e.g., Land Revenue, Land Tenancy, Court of Wards, 
Municipality and other forms of Local Self-Government, 
Village Sanitation. There has also been passed a Provincial 
Code, embodying some of the old Regulations of Bengal 
passed in the early decades of this century, relating to the 
marching and relief of troops, to alluvion and diluvion in 
the vicinity of large streams which constantly change their 
beds ; and lastly, an Act has defined the authority and 
jurisdiction of the chief commissioner in all executive 
matters. 

In consideration of this increasing mass of law, requir- 
ing of those who had to enforce its provisions an 
intimate knowledge of the various subjects treated of, a 
course of examinations was introduced, to which all assistant 
commissioners, tahsiloars, munsiffs, and extra tahsiloars were 
made subject. These examinations were divided into higher 
and lower standards, all assistant commissioners being bound 
to pass the higher, and all lower grades the lower standard. 
It is, however, optional with any officer belonging to the 
lower grades to pass the higher standard. 

In order to assist the bench the provisions of the 
Legal Practitioners Act were extended to the Province. 
At first we had to depend on local talent successfully 
passing an examination in the higher standard required 
of assistants. All who succeeded were authorised to act 
as pleaders. In course of time the Province was opened 
up by railways. Barristers were attracted to the chief 
centres of divisions and large towns. Graduates of our 
Indian universities offered themselves as candidates at the 
pleaders’ examinations. A law college was started for 
graduates of universities only, and generally the require- 
ments expected from applicants for the bar have been 
raised, and extended over a larger area of legal knowledge 
than the mere study of the various Acts of the legislature. 
3y introducing strict rules, the Province has gained im- 
mensely in obtaining not only the best talent, but also 
men of position and good family connections. This last 
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qualification is a necessity, since it procures for the 
practitioner the character of being an honest and upright 
man, not likely to lend himself to the various temptations 
which litigants know so well how to offer. The result is 
that in 1890 the bar consisted of 13 barristers, 8 advocates, 
and 120 pleaders; while the old class of vakils and 
mukhtiyars had disappeared. 


Part II. 


I have shown how far the Provincial administration 
advanced during these thirty years in securing for the 
people a bench and a bar, in whom they might be expected 
to place confidence. Let us now see what response there has 
been on the part of the public. 

The first year for which we have any statistics of 
work done is 1862, and though these returns are not so 
ample in information or minute in detail as they after- 
wards became, they give us a fair idea of how backward the 
people were in that year, and how much they have pro- 
gressed since. 

The statistics for 1862 show that there were 105 
Courts of original jurisdiction, which had 26,931 suits 
of all kinds for disposal; 25,813 of these were disposed 
of, the average value of each suit being Rs.85:6:10, and 
the average duration of each suit before the Courts being 
33°77 days. Of these suits 3619 were disposed of by 
the Small Cause Courts. There were in addition 36,229 
applications for execution of decrees and other miscellaneous 
work attendant on the disposal of the suits instituted, 
of which 34,343 were disposed of. ‘There were 22 Courts 
of appeal at work, which decided 2077 out of 2235 
appeals instituted. ‘The bulk of this appellate business fell 
to the Courts of Deputy Commissioners, which disposed 
of 1428 appeals, the average duration of each appeal before 
these hard-worked officials being 20°25 days. It must be 
granted that, whatever faults the Courts in those early days 
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possessed, they were free from the stigma of unduly delaying 
the despatch of work. 

By the close of the year 1871 the business of the Courts 
was recorded in two sets of statistics, one for the Imperial 
Governments, and the other for provincial requirements. 
Both of these were used for the purposes of this paper. 
In 1871 the number of Courts of original jurisdiction 
had risen by two, while the number of suits instituted 
had gone up to 76,092. Of these no less than 64,915 
were suits instituted for money due on various counts. 
The remainder were suits brought to recover or obtain 
rent, damages, possession of ~ moveable or immoveable 
property, specific performance of contracts, declarations of 
rights to property, and a few under the marriage laws, and 
for partition of inheritance. The total value of these insti- 
tuted suits reached the figure of Rs. 4,753,088. It is note- 
worthy that, of the 64,915 suits instituted to recover money, 
10,723 related to demands under Rs. 5 in value, 27,354 to 
demands under Rs. 20 in value, and 29,805 to demands under 
Rs. 100 in value. 

Of the total number of instituted suits, only 17,911 were 
contested cases, the balance being decided by confession, com- 
promise, e« parte, or struck-off in default of prosecution. 
The average duration of suits before the Courts was 18°6 
days for contested, and 13 days for uncontested causes. ‘The 
appellate Courts disposed of 2669 appeals out of 2991 insti- 
tuted. Of the disposed of appeals, 237 were struck off in 
default. Of those heard ex parte, in 157 judgments were con- 
firmed, in 14 modified, and in 48 reversed. Of those which 
were contested, in 1312 judgments were confirmed, in 146 
modified, in 423 reversed, and 331 suits were remanded for 
further trial. 

There were before the Courts of original jurisdiction, 
45,248 applications for execution of decrees, of which 14,838 
were wholly satisfied, 10,818 were partially so, and the 
balance remained pending, or were infructuous. 

What will strike the reader forcibly is the rapidity with 
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which the Courts worked in disposing of their business, and 
that this rapidity was not gained at the cost of efficiency is 
evident when we find litigants filing so few appeals, and 
obtaining su few reversals. 

At the end of the next decade (1880) the Courts of 
original jurisdiction had increased to 151 in number, and 
the number of instituted suits to 91,067, of which 79,515 
were suits for money due on the various causes of action 
previously enumerated. The total value of the instituted 
suits rose to Rs. 6,005,563. Of the large number of suits 
for money due, 12,596 suits were under Rs. 5 in value, 33,475 
under Rs. 20, 25,493 under Rs. 50, and 10,413 under 
Rs. 100. Of the total number of suits, 23,859 were con- 
tested, and the balance represents suits decided on confession, 
compromise, ex parte, or struck off by default. The duration 
of disposed of suits rose very considerably, owing to the 
bar having increased in strength and being more frequently 
employed, especially in contested cases. In contested cases, 
the duration rose to 36 days, and in uncontested cases to 22°9 
days. The work of the Appellate Courts likewise increased, 
there being 5310 appeals filed, which were disposed of as 
follows :—269 were rejected as not disclosing any grounds of 
appeal, 285 were dismissed by default, 692 were heard ex parte, 
and 3590 were contested. Of the appeals heard, ex parte 
and contested, judgments were upheld in 2524, modified in 
455, reversed in 844, and in 459 cases suits were remanded 
for further trial. 

There were 57,293 applications for executions of decrees, 
of which 16,135 were wholly satisfied, 13,544 only partially 
so, the balance representing those which were wholly infruc- 
tuous, or pending at the close of the decade. 

The third decade ends with the year 1890. During this 
decade the Courts of original jurisdiction increased to 200 in 
number, and with this increase came an increase in the 
number of instituted suits. The total for this year was 
102,908, of which 75,142 represented suits for money due 
under the same classification as formerly. Of the balance, 
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owing to the introduction of the Provincial Land ‘Tenancy 
Act during this decade, 1519 suits were filed for ejectment, 
1331 for recovery of possession of tenancies, and 8734 for 
arrears of rent. The total value of these suits came to 
Rs. 10,112,971, and of suits for money due 22,035 were 
under Rs. 10 in value, 50,627 under Rs. 50, and 15,474 under 
Rs. 100. 

There were in this year 30,852 contested suits, and the 
duration of suits again rose to 59°6 days in contested, and 
36°2 days in uncontested causes. ‘There were 7823 appeals 
instituted, of which 409 were dismissed by default, 199 heard 
ex parte, and 5039 were contested. Of the appeals decided 
ex parte and in contested cases, in 3863 judgments were con- 
firmed, in 858 were modified, and in 1204 reversed, while in 
313 instances suits were remanded for further trial. 

In addition to the above appeals, a further number of 
699 were instituted under a new provision of the Civil 
Procedure Code enacted during this decade against orders 
passed during the trial of a suit, or in execution of decree 
proceedings. Of these 58 were summarily rejected, 43 dis- 
missed in default, and in 269 cases orders were upheld, in 21 
modified, in 151 reversed, and in 63 the orders were 
remanded for further consideration. 

There were 87,440 applications for executions of decrees, 
in 17,050 of which satisfaction was obtained in full, in 
16,000 in part,and 40,518 executions were wholly infructuous. 

It has been previously mentioned that in 1862 the total 
number of suits disposed of by Small Cause Courts was 3619. 
The number rose to 11,981 at the end of 1871, 15,069 at 
the end of the next decade, falling again at the close of the 
third decade to 11,639. Now, if we turn our attention to 
the facts that, in the case of Courts other than Small Cause 
Courts, there is allowed no second appeal based on facts dis- 
posed of by the first Appellate Court ; that the appeals from 
all the lower tribunals which dispose of suits of a value not 
exceeding Rs.300 (the Small Cause Court jurisdiction in the 
same class of suits being limited to Rs. 500) lie to the Courts 
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of the Deputy Commissioners ; that of the total number of 
appeals for disposal in any one year, fifty per cent. of 
those have always resulted in the confirmation of the judg- 
ments passed by the Courts of first instance; that those 
officers who are appointed to preside in Small Cause Courts 
are specially qualified judges of long judicial experience, and 
have always satisfied the public in the character of the 
decisions they have passed, it seems a tremendous waste 
of power to appoint numerous Courts of small jurisdiction, 
such as Sub-Assistants, Munsiffs, and Extra Sub-Assistants’ 
Courts all over the Province, when by the location of one or 
two Small Cause Courts in a district all the petty causes 
based on actions for money due up to Rs. 500 in value might 
be disposed of cheaply and expeditiously and finally. 

It has always been the aim of the Indian Legislature to 
give litigants every means of obtaining a thorough inquiry 
into their grievances. But in such petty suits, for instance, 
as those for money due under Rs. 50 in value, it is an extreme 
step to direct such highly-paid officers as the Deputy- 
Commissioners to set aside their important executive duties 
in order to dispose of appeals which, though petty in nature, 
require a patient listening to the repetition of pleas already 
well thrashed out and found to be untenable. This has of 
late years been strongly represented to the local administra- 
tion by the Deputy-Commissioners, with the result that, 
within the past three or four years, there has been a free 
bestowal of Civil Judges’ powers on selected Assistant- 
Commissioners. Thus much time has been saved and placed 
at the Deputy-Commissioners’ disposal for the performance 
of administrative and executive duties. Nevertheless, this 
movement does not relieve the local administration from the 
absurdity of bestowing practically final appellate powers on 
officers whom they apparently cannot trust with the powers 
of Judges under the Small Cause Courts Act. 

Surely thirty years’ experience must convince the Govern- 
ment that in litigation a moderately expensive tribunal, 
presided over by a competent judge whose decisions are final, 
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is cheaper and more satisfactory, in the long run, to the publie 
than very cheap tribunals with untrained presiding officers, 
whose decisions are not final, do not usually give satisfaction, 
and thus frequently cause the litigants costs in excess of the 
original value of the suit in order to obtain a final and satis- 
factory decision. 

Then, again, when we consider the matter in the light of 
the wholly infructuous applications for execution of decrees, 
uotwithstanding the material prosperity of the Province 
having increased by leaps and bounds during these thirty 
years, what is to be said of the expediency of maintaining a 
number of Courts of small jurisdiction scattered over the 
Province, costing the State as much as a few more Small 
Cause Courts would do, and passing judgments which will be 
contested and wrangled over to the ruin of the losing party, 
and to the sorrow of the creditor when he comes to execute 
his decree and finds it utterly lost ? 

Our Courts ought not to be made huge money-collecting 
establishments, nor yet the means of allowing men to indulge 
in the luxury of gambling with the chances of success or 
failure in an Appellate Court. 

After the many representations of its revenue officers, the 
Government has at last seen the necessity of considering 
what remedy should be applied to save the ryot from the 
consequences of a too fatal facility for borrowing money on 
the security of his land. Has not the industrial and labour- 
ing portion of the community some claim to be heard? 
Why should they not be saved from the extravagant desire to 
ruin themselves in the Courts by contesting decisions which 
are at least seven times out of ten sound and not fit subjects 
of appeal? I have within the past twenty years been in 
charge of districts where the appellate work was decidedly 
heavy for periods of three years and more at a time. My 
experience, gained during the whole period of constructing 
and perfecting the judicial machine referred to in the first 
part of this article, is that, in the case of these small tribu- 
nals, the appeals of first instance are frequently instituted, not 
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because of the appellant's real dissatisfaction with the decision 
arrived at by the lower Court, but because he desires to worry 
and trouble his opponent, and to have one more chance of 
publicly vilifying him and those called to give evidence in his 
favour. Happily, the code of civil procedure has a provision 
for meeting such cases as these by permitting the appellate 
judge summarily to dismiss the appeal on its being presented. 
But even so, time is wasted, and an officer, who being 
at the head of his district establishments has multifari- 
ous duties to perform, grudges his misspent time and sighs 
for the day when a moderately cheap and inexpensive 
tribunal, such as a Small Cause Court, will be located in his 
neighbourhood, with final jurisdiction in all these petty causes. 

Another great boon would be local arbitration in the case 
of all petty money claims, of say up to Rs. 20 in value. The 
old village custom of “ panchiiats” or referees, which in 
bygone years was so highly respected by village communi- 
ties, but which was without inquiry swept away by a 
stroke of the pen at a time of new-born zeal for more 
civilised procedure might be introduced with good effect. 
Instead of ‘ panchiiiats” to each village, villages might 
be grouped into circles containing twenty or more accord- 
ing to population, and their leading and most respected 
residents, and these are always well known throughout the 
country side, might be appointed public referees. Not less 
than five members, four being chosen by the parties con- 
cerned, and one being selected by the chosen delegates, to 
act as umpire when occasion needed, might form a Court of 
arbitration. No formal procedure would or should be 
required. Each party would be required to state his case 
plainly and without prolixity, and these statements, with the 
written award of the “ panchiiiat,” would form the whole of the 
papers in the case. No appeal should be allowed against these 
awards. If a party should be dissatisfied with an award, his 
only remedy would be to file proceedings against the referees 
on the ground of gross misconduct during the progress of the 


proceedings. But such actions on account of their unpopu- 
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larity would be exceedingly rare. ‘The native mind in our 
rural tracts (and the Central Province is purely rural) has not, 
in spite of all our well meant efforts, greatly deviated from 
the old grooves of the past. Instances are constantly 
occurring in our Courts where claimants of estates of 
considerable value produce in evidence of title and right 
slips of paper browned with age as authenticated awards 
of “panchiiiats” assembled by their forefathers to settle 
family disputes. There can be no reasonable doubt that 
a serious attempt now made to reintroduce these old local 
arbitration Courts would meet with support and become 
popular among the rural communities. In the Madras and 
Bombay Presidencies these village Courts have always been 
recognised to a certain extent. What is now required is that 
their utility as a means of speedily, efticaciously and cheaply 
disposing of petty disputes, should be recognised in a Province 
which is not too old to revert to the past administrative 
successes of the native dynasties whose territories it has 


enclosed into a compact whole, and whose peoples it has 
awakened into a life of progress and prosperity. 


J. W. MacpovuGaLt. 
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OT the least momentous act of Mr. Gladstone’s memor- 
able career was his last act when, in accepting in the 
name of the Government the Lords’ amendments to the 
Parish Councils Bill, he announced that “ they were compelled 
to accompany this acceptance with the declaration that the 
differences of mental habit and fundamental tendency between 
the two Houses had, in the present year, created a state of 
things which, in their judgment, could not continue, and the 
question must receive, at an early date, a settlement by the 
highest authority.” 

This appeal to the people against the exercise by the 
Upper House of its constitutional function was eagerly 
caught up and echoed, in and out of Parliament, by those 
politicians who seem aggrieved by the mere existence of a 
body privileged to legislate by another title than popular 
election, and even to veto a measure passed by a majority in 
the popularly elected Chamber. To these the very notion of 
“ privilege ” is, in itself, odious, and an offence against the 
“equality” of men. They forget that privilege, with its 
correlative disability, is the invariable concomitant of all 
differentiated function, whether political and social, or physi- 
cal; and that in human society, as in physical organisms, 
such differentiation is carried furthest in the highest organ- 
isms, and is necessary to, and characteristic of them, as com- 
pared with the simpler and lower forms, in which alone an 
approach is made to true radical equality of part with part, 
and of one individual with another. The Lords are no more 
a privileged body than is the Crown, or the House of 
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Commons, or the Bench, or the Bar, or the Army, or the 
Police, or the Church, or the Medical profession, or man, or 
woman ; every one of which has its characteristic privileges 
and correlative disabilities, annexed to and facilitating the 
discharge of its peculiar function and position in the body 


politic. If, then, there be reasonable ground of objection to 
the powers and privileges of the House of Lords, it must be 
sought, not in the fact that it is privileged, but either that it 
is unfit for the due performance of its proper functions, or 
that those functions are themselves a mischief which ought to 
be abated. 

How little such grounds as these have to do with the 
present movement against the Upper House may be 
seen from the ingenuous avowal of opposition to any 
“mending” of that House, precisely because so to increase 
its fitness and utility would be also to increase its popularity 
and power, and would directly tend to prolong its existence. 
No doubt there are a few ardent politicians who seriously 
believe that all check upon the vote of the popular repre- 
sentative Chamber by any Second Chamber, however consti- 
tuted, is in itself a noxious thing. They have an absolute 
faith in the wisdom of any and every vote of that Chamber 
which authorises change, and conceive its folly—of which 
they often bitterly complain—to be solely exhibited in its 
refusal to make the more sweeping changes which have met 
with their approval. They fully adopt the epigrammatic 
dictum of the Abbé Sieyés upon a Second Chamber: “If it 
dissents, it is mischievous; if it agrees, it is superfluous.” 
Their view is, at least, logical and consistent. But it is not, 
and never has been, the view of the great mass of the Liberal 
party, nor has it as yet been unequivocally adopted by any 
considerable leader of that party. It was expressly repudi- 
ated by the present Premier, only a few months ago, at 
Edinburgh, when he avowed himself ‘‘a Second Chamber 
man.” Nor is there any reason to doubt that the great mass 
of thinking men, without distinction of party, are still in 
agreement with Lord Brougham, who, though in a moment of 
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great excitement and irritation he proposed to swamp the 


Lords by new creations, yet in his calmer moments gave this 
dispassionate judgment: “Its veto upon all the measures 
that pass the Commons ; the weight derived from its judicial 
functions ; its general superiority in the capacity and learn- 
ing required for excelling in debate ; its more calm delibera- 
tion on all questions, unbiassed by mob clamour; its more 
statesmanlike views of hoth foreign and domestic policy,— 
give the Upper House an extraordinary influence on all ques- 
tions of national concernment.” 

3ut it may be said: “Thinking men are but a small 
fraction of the electorate ; and leading men are often more 
remarkable for following than for forming popular opinion. 
Is not the feeling of the working-classes hostile to the Upper 
House and its privileges?” It is very notable that although 
the ery to “end the Lords” has been loudly raised by some 
political personages, the great body of the people has 
remained perfectly quiescent. They have at least not ex- 
pressed approval of dealing with the Second Chamber as 
suggested recently at Leeds, with a view not to its amend- 
ment but to its abolition, or at least the abridgment of its 
constitutional veto to such a point as to render it practically 
impotent. The watch-dog of the constitution, if still allowed 
to bark, is to have its teeth drawn, and so, maimed beyond 
the need of a muzzle, is te become a mere political eypher ; 
vox et praeterea nihil. 

What is the complaint now made against the House of 
Lords? That its attitude towards radical measures is very 
different from its attitude towards the measures of a conserva- 
tive Government; and that this is not to be cured by the 
creation of Liberal peers, as in most cases they soon fall in with 
the prevailing conservative tone of the House. The claim 
is in effect that the Upper House should be so constituted 
as to be no more inclined against the measures and the policy 
of the party of innovation than against those of the party of 
conservation. But such an Upper House could not possibly 
be constituted in any other way than by having it elected 
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by the same electorate and under the same conditions as the 
Lower House, so that it would change with the Lower House, 
and consequently observe the same benevolence to every 
ministry and every policy which for the time obtained pre- 
dominance in the Lower House. And when thus constituted, 
it would be strictly incapable of fulfilling the main functions 
of a Second Chamber. ‘That function is precisely to act asa 
check upon the First Chamber, and more especially upon ill- 
considered innovation. For this purpose it is essential that 
it should not owe its origin to the same authority, nor be 
affected by the same influences as the Lower House, and 
further, that it should be as a whole more conservative than 
the Lower House, and @ fortiort more conservative than the 
radical party in that house. Its fundamental idea and 
constitutional function impose upon it the duty to look with 
a certain jealous scrutiny upon all innovation, and unless 
such innovation be seen to be well-considered and beneficial, 
to reject it. And this rejection it has the constitutional 
right and duty to repeat, if necessary, until not only the 
existing House of Commons, but the country, has had an 
opportunity of well-considering and finally pronouncing upon 
the merits of the proposed innovation. For though it has no 
power to force a dissolution of parliament, it has both the 
power and the duty to prevent a bill from passing into law, 
which it deems noxious and ill-considered, until it has again 
received the considered approval not only of the same House 
of Commons but of the electorate of the United Kingdom. 
By this means it can protect the country not only against 
a hasty vote of the Lower House, but also against a deliberate 
and, it may be, repeated attempt of a majority of the Lower 
House in any one Parliament to force through a questionable 
innovation, the nature and details of which may not have 
been before the country when that House was elected. By 
this means, too, it can do much to frustrate the action of a 
purely factitious majority, the creature not of common con- 
viction but of parliamentary bargain, when a Government 
has purchased the support of otherwise hostile groups for 
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measures indifferent, or even distasteful to them, in return 
for the Government support of measures which those groups 
have at heart, but which the Government, if independent of 
their support, would not countenance. Such bargains seldom 
survive the life of one parliament, and cannot do so without 
running the gauntlet of public opinion at a general election. 
In history it has sometimes appeared as if a Government 
were armed by the elected majority with a sheaf of political 
blank cheques, duly drawn by them upon the nation. These 
are endorsed to such groups as are worth buying, and filled in 
with such amounts as will purchase support. There is but one 
constitutional check on this dangerous game. The cheques wil] 
not be honoured unless countersigned by the Second Chamber. 
There both amounts and indorsees will be duly scrutinised, 
and the “value received” will be inquired into; and unless 
satisfactory, the cheques will be refused payment, and the 
holders ‘referred to drawer.” For example, on a recent 
occasion the Premier expressly attributed the acquiescence 
of the country in the Lords’ rejection of the Home Rule Bill 
to the fact that they had an English majority behind them. 
This is true, but it is not the whole truth. Many of the 
electors in and out of England who voted for Insh Home 
Rule in 1892, were by no means enamoured of the Insh 
measure when they saw it, and felt nothing but relief when 
the Second Chamber threw it out. Mr. Asquith before 
the event, and Mr. Redmond after it, pointed out that the 


} 
H 


refusal or failure to explain the main features of the Bil 
until after the election afforded the Upper House a good 
constitutional ground for their rejection of it. This action 


of the Lords, then, which is now made the very head and 
front of their offending, is in fact an excellent and typical 
instance of the constitutional exercise of their legitimate 
function. 

ln what way may the Second Chamber be made fitter 
and stronger for the due discharge of its constitutional 
functions? Now their main function is, as we have seen, to 
review the legislation of the First Chamber, and to amend 01 
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reject what appears inadvisable and ill-considered, especially 
when the electorate has not had an opportunity of fully 
considering and approving. It is, therefore, necessary to 
their fitness, on the one hand, that they should not be the 
delegates of the same electorate, or the nominees of the 
ministry of the day; and, on the other hand, that they 
should be fairly in touch with the Commons, though on the 
whole more conservative. The first of these objects is at 
present partially secured by the hereditary title of the 
majority of its members. And probably in no way could 
this independence be so effectually secured. One drawback 
it has, which its enemies are never tired of pointing out. In 
any purely hereditary body, and even in any body appointed 
for life, a certain percentage of persons will be found mentally 
or morally ill-fitted for the discharge of legislative functions, 
It may indeed be doubted whether that percentage is larger 
than in the case of a popularly elected Chamber. but the 
people will not make the same allowance for their deficiencies ; 
and if they can be eliminated, no doubt the efficiency and 
authority of the Chamber will be increased. With a view, 
then, to the elimination of such persons, it would seem desir- 
able to assimilate the whole peerage to the present position 
of the Scottish and Irish peerage—that is, to make them 
capable of sitting, but not without election entitled to sit; 
further, to limit the number of actual sitting members of the 
Upper House, and to make all of these—except the bishops 
(who are already limited to twenty-six) and the law lords— 
elective by their peers, as are now the Scottish and Irish 
representative peers; further, to make all peers not having a 
seat in the Upper House eligible for seats in the House of 
Commons, as are the non-elected Irish peers already. This 
plan presents the following advantages :— 

First, it follows the actual constitutional precedent of the 

Scottish and Irish peerages. 
Second, it would secure the exclusion of notoriously unfit 
persons. 
Third, it would enable any peer who preferred a seat in 
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the House of Commons to qualify for such a seat, 
as did Lord Palmerston. 

Fourth, it would keep the body of the peers in touch with 
hoth Houses, and thus tend to keep the two Houses 
more in touch with each other. 

Fifth, it would, by making the Upper House limited and 
representative, prevent it being unconstitutionally 
swamped by new creations. Such new creations 
would swell the electorate but not the House. 

It might be deemed desirable, but hardly appears neces+ 
sary, to limit the power of the Crown to create peers to such 
a maximum per annum as should make it absolutely impos- 
sible to swamp the electorate for the purpose of a coup d'état. 

The number of life-peers might with advantage be largely 
increased, so as to include representative men in all the 
higher departments of human activity. This would further 
tend to keep the two Houses in touch with each other, and 
to enrich the Upper House with the most varied ability and 


experience without disqualifying any one from service in the 
House of Commons if he preferred it. The Upper House, 
bemg limited in number, would not thereby be made 
unwieldy, but the electorate would be enlarged, and the 
choice of that electorate would also be enlarged and 


improved. 

Other and minor changes might easily be suggested, but 
these appear to me sufficient to secure the three main 
requisites, ability, sympathy, and independence. 


R. W. MacLeop FULLARTON. 





Current Topics. 


——@-— 


David Dudley Field.—A prominent figure has been removed from 
the stage of American public life by the death of this eminent jurist and 
publicist. For more than two generations the name of Dudley Field has 
been something like a household word among lawyers, as representative 
of progress and reform in almost every department of their science, In 
the field of international no less than of municipal law he was in the van 
of every forward movement. His principal work was in the field of 
codification. Eaurly in life he perceived that the bewildering accumulation 
of judicial precedents and statutes, which, in his native land not less than 
in Great Britain has rendered the administration of the law so difficult 
and costly, could be brought into order and simplicity only by means of 
a systematic code or codes. Early and late, and despite both active 
opposition and chilling indifference, he urged the necessity of codification, 
and though it cannot be said that his arguments have yet triumphed, he 
had at least the satisfaction of living to see a great change of professional 
opinion in the direction he advocated. He himself took the principal part 
in preparing for the State of New York several codes, and in particular 
a Code of Civil Procedure, a Code of Criminal Procedure, and a Civil Code 
of the substantive law—the two former of which have been adopted by a 
large number if not the majority of the States of the Union, while the latter, 
though rejected by New York, has been accepted by and is now in force in 
the State of California. He also undertook the arduous task of prepar- 
ing Outlines of a Code of International Law—both Public and Private— 
of which a first edition appeared in 1872, and a second in 1876. Of 
none of these works can it be said that they form perfect specimens of 
draughtsmanship, nor could they be accepted in this country as sufficient 
for practical use, but their author deserves the lasting credit of being the 
pioneer in great reforms which are destined soon to come to full fruition. 
Mr. Field also published many articles and pamphlets, and delivered many 
speeches for the purpose of furthering his projects of codification and 
international arbitration. He was also one of the original founders of the 
“Institut du Droit International,” and of the “ Association for the Reform 
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and Codification of the Law of Nations,” and took an active part in the 
work of these societies up to almost the close of his life. Personally, 
Dudley Field was one of the kindliest and most genial of nen, He was 
happily endowed by nature with remarkable physical energy, and even 
when far advanced in eighties, as the present writer well knows from 


personal converse, retained his faculties almost unimpaired and was able 


to take an effective part with voice or pen in the discussion of any topic 
in which he was interested. It may be added that he took a lively interest 
in the success of this journal from its very commencement, and was more 
than once a much valued contributor to its pages. 

Henry Govupy. 


The Heritable Securities Bill.—This Bill amended in Committee is 
called “The Heritable Securities Realisation (Scotland) Act, 1894.” It 
has several purposes, Its main purpose is to confer on heritable creditors 
in Scotland a right of foreclosure, In other words, in the language of the 
rubric of section 8, it contains provisions to enable bondholders to become 
proprietors of their security subjects. At present a heritable creditor in 
Scotland can never by his own unaided efforts become absolute proprietor 
of the subjects over which his security extends. This is clearly a defect 
in our system calling for a remedy. 

The cure proposed is as follows :—It is subsumed that the bondholder 
has a power of sale in his bond; that he has himself exposed the security 
subjects for sale by public roup; that the upset price has not exceeded the 
sums due under his own bond and under any prior bonds, and that a 
purchaser has not been got at this upset. If these essentials concur, the 
bondholder can apply to the sheriff, and the sheriff after certain procedure 
can pronounce an order that the debtor has forfeited his right of redemp- 
tion, that the right of redemption is extinguished, and that the creditor 
is vested in his security subjects as absolute proprietor thereof. Then it is 
provided that on the order thus obtained being recorded in the Sasine 
Register, the creditor is to have right to the property to the same effect as 
if the disposition in security contained in his bond had been an irredeem- 
able disposition—as from the date of the decree. This recorded order is to 
have the further effect of disencumbering the property of all securities and 
diligence posterior to the security of the bondholder obtaining the order. 
An option is conferred on the bondholder to get the sheriff to order a re- 
exposure. In that event the bondholder is to have a right himself to buy 
the lands at the sale. If he does, the sheriff may either issue an order, or 
the bondholder may grant a disposition in his own favour. 

The Bill contains nothing to prevent these provisions from applying 
where the security is over an entailed estate. Further, the proposed 
enactments are open to the criticism that it is proposed to place it beyond 
the power of the debtor, or even of the Court, to cancel the foreclosure 
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proceedings after the foreclosure order has been recorded in the Register 
of Sasines. This certainly goes too far and confers a right of foreclosure 
more absolute (it is believed) that that possessed by mortgagees in 
England and in the other countries where the English law prevails, 
The Bill expressly provides that the sheriff is to have jurisdiction in 
all cases, and that his decree is to be final, and not subject to review 
except as to questions of title and where the value of the security subjects 
exceeds £1000. 

The Bill has certain minor purposes which may be summarised as 
follows :—“ There is an optional cheapening of the procedure which a 
heritable creditor requires to take in order to obtain possession of his 
security subjects by an action of maills and duties; a needed power is 
given to a security holder to obtain the ejection under certain circum- 
stances of his debtor when the debtor is in the personal occupation of the 
security subjects or part thereof. A most useful power is conferred ona 
heritable creditor in possession to grant leases of the security subjects for 
a period not exceeding seven years. Further, the sheriff is allowed after 
certain procedure to approve of a lease for a longer period, but not 
exceeding nineteen years.” 

The Bill contains a section authorising the holder of a pari passu 
security to apply to the sheriff for warrant to sell. The sheriff is to fix 


the upset price and to authorise the sale to be carried through, and the 
subjects to be conveyed and disencumbered. The object of this section is 
to relieve part passu heritable creditors from the disadvantage in which 
they are placed by the decision in the case of Nicholson's Trustees v. 
M‘Laughlin, 19 R. 49. In this action the Court decided that the holder 
of part of a pari passu debt could sell the security subjects without the 
consent of the other pari passu creditors, but only upon condition of 


paying the other pari passu creditors in full. 

Lastly, the Bill contains an enactment to resolve the doubt which has 
been entertained by conveyancers, whether the powers of sale conferred by 
the Consolidation Act upon heritable creditors with the statutory short 
bond and disposition in security over feudal or burgage subjects apply 
to creditors holding the like statutory short bond and assignation in 
security, in terms of the Leases Registration Act, 1857, over long leasehold 
property. 

J. P. Woop. 








‘Reviews of Books. 


Les Origines du Droit International. Par Ernest Nys, Professeur 4 
’Université de Bruxelles, juge au tribunal de Premicre Instance, 
Membre de Il’Institut de Droit International. Bruxelles: ALFRED 
CasTAIGNE. Paris: Tuortn & FIts. 


Proressor Nys has made another solid contribution to that branch of 
study with which his name is so honourably identified. As the translator 
of the best work of the late Professor Lorimer, as well as by lis own 
independent investigations, Professor Nys is already well known to 
students of jurisprudence in this country. By dedicating his last work to 
the memory of the distinguished Edinburgh Professor, however, he claims 
the special appreciation of Scottish historical students, though on its own 
merits his work may well stand as an interesting and valuable addition to 
the literature of international law. 

The task which Professor Nys has set himself was at once of great 
difficulty and of high importance. To trace the development of inter- 
national law through the Middle Age may even yet be regarded as a 
novelty in historical studies. By his monumental work, De jure belli ac 
pacis, Grotius has so completely identified himself with the science and 
practice of international law that there is some difficulty in seriously 
realising that so great a development could not have sprung full-born from 
the brain of one man. The supreme excellence of Grotius’s werk has 
doubtless in large measure been the cause of this delusion; but the course 
of history itself has helped to blind us to antecedent developments which 
alone could have made that work possible. In his “ Enquiry into the 
Foundation and History of the Law of Nations in Europe” (1795), Ward 
made a creditable attempt to trace the sources of Grotius’s work through 
the preceding centuries, but as the Middle Age was then known and 
understood, the task was at once beyond Ward and beyond his time. Ina 
far more thorough and comprehensive fashion, and with the severest 
methods of modern research, Professor Nys has entered into Ward’s 
labours, and carried them to a satisfactory conclusion. 

In Mediseval Christendom as ideally conceived, international law had 
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in truth no raison d’étre. Between them the Pope and the Emperor 


claimed to be the absolute judicatory in every question that affected the 
deeper life of the time. Kings and princes were merely the satellites of 
the spiritual and temporal heads of Christendom, whose relative functions 
were supposed to be symbolised by the sun and moon among the other 
heavenly bodies. For the various rules and customs that have come to 
constitute the law of nations, there was thus no scope, as there was no 
necessity, in the conditions of the Middle Age. To declare war, to conclude 
treaties, to settle disputes, were all functions that transcended the power of 
princes, who in the last resort must abide by the fiat of the Church or the 
Empire. <As a matter of fact, however, at no period of their history did 
the Pope and the Emperor realise this ideal of Medixval Christendom. 
The princes of Western Europe never definitely acknowledged the 
Emperor as their unconditional superior, and in the conduct of national 
atfairs they never allowed the Pope the full jurisdiction which he might 
claim as inherent in his office. If in actual practice this was the case, in 
theory there was no less marked dissent from what may be called the 
orthodox conceptions of the respective spheres of the Popes and Emperors. 
From the earliest to the latest Middle Age writers are to be found whose 
opinions imply an idea of the state incompatible with the assumptions of 
the Church and the Empire. 

It was with these facts before him that Professor Nys conceived and 
executed his present volume. In an introductory chapter he has illustrated 
by singularly interesting quotations the approaches made in the Middle 
Age towards a conception of international law. It is a natural tendency 
to read into an ancient writer more than he actually may have meant to 
convey ; yet, in such a sentence as the following from Isidore of Seville, 
written in the beginning of the seventh century, we have a description 
which might have been written yesterday, “Jus commune omnium 
nationum, et quod ubique instinctu nature, non constitutione aliqua 
habeatur.” 

Following out his plan, Professor Nys next discusses the Papacy and 
the Empire as the great constitutive ideas of the Middle Age. In a brief 
sketch of the history of these ideas he shows how in their very presence 
grew up conceptions which foreshadowed a new epoch in the social and 
political development of Eurcpe. In the rivalries of the Church and the 
Empire, the growth of distinct autonomous states was made possible at a 
time when, if they had worked in concert, Pope and Emperor might have 
had Europe at their feet. By the fourteenth century the Empire had 
ceased to be a commanding factor in Christendom. Dante, indeed, gave 
eloquent expression to the conviction of those who believed that the only 
safety for Europe lay in a universal Empire and a universal Church, 
respectively ordering the temporal and spiritual interests of mankind. 
But what Madame de Statl has finely said of Rienzi, is equally true of 
Dante—he confounded hopes with memories. By the close of the fifteenth 
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century the Papacy as a European power was as sorely stricken as the 
Empire. In the last years of that century the Popes were in large degree 
mere Italian princes, whose troubles at home left them little power or 


opportunity to make themselves felt abroad. A passage quoted from 


Eneas Sylvius by Professor Nys vividly depicts the estate to which the 
two colossal powers of the Middle Age had come before the rending of the 
peoples that came of the Protestant revolution. “The power of the 
Emperor,” says Aineas, in an address to the princes of Germany, “is null. 
You obey him only as far as you wish, and your wish is to obey him as 
little as possible. Christendom is a body without a head, a Republic devoid 
of laws and magistrates. There remains to the Pope and the Emperor 
only the glitter that pertains to these high-sounding titles; they are two 
dazzling phantoms ; but neither are they in a position to issue commands, 
nor is there a person to be found who listens to them.” 

In this paralysis of the Church and the Empire, the different nations of 
Western Europe found their opportunity, and the opening of the sixteenth 
century saw all of them so fully organised that international relations 
hecame an indispensable condition of their individual and collective well- 
being. Under these new conditions, it could only be a matter of time when 
a system of international law should become a necessity for a common basis 
of action between the various European Powers. Yet so slow is the move- 
ment of human affairs, that more than a century passed before Grotius in 
his great work (1625) definitively founded the science which is for ever 
associated with his name. 

Having indicated the dominating ideas of the Middle Age, and the 
foreshadowing of the modern time, Professor Nys proceeds to the special 
task he has undertaken. In a succession of chapters he takes up the vari- 
ous elements of international law, and traces their history till the age of 
Grotius. For the general student of history these chapters are as interest- 
ing as for the specialist. In the historical instances, and in the quotations 
from contemporaries, which the author has collected from the most various 
sources, We gain an insight into the history of civilisation which gives the 
book a value independent of its special subject. In one of the longest 
chapters, La Diplomatie et les Ambassades Permanentes, the most casual 
reader will find matter as entertaining as the most popular history. 

From what has been said, the character and value of Professor Nys’s 
book will now be seen. With more or less precision, it has always been 
understood that Grotius had his predecessors. From the writings of the 
schoolmen passages have often been quoted, which curiously anticipate the 
work of the great Dutchman. It has also been generally known that 
the origin of the law of nations may be traced far beyond the age when 
Grotius gave it method and consistence. ‘ At all events,” says Sir Henry 
Maine, in his work on International Law, “this is certain that the 
earliest development of maritime law seems to have consisted in a move- 


ment from mare /iberum, whatever that may have meant, to mare clausum 
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—from navigation in waters over which nobody claimed authority, to 
waters under the control of a separate sovereign.” What Sir Henry Maine 
here says of maritime law, has been equally said of other elements which 
go to make up the modern law of nations. The distinctive claim of 
Professor Nys is that he has brought together, for the first time, a wealth 
of material which places clearly before us the general development of those 
ideas that find their adequate expression in the work of Grotius. The 
task he has accomplished has, therefore, a double importance that deserves 
to be emphasised. In the light of this large addition to our knowledge, 
the De jure belli ac pacis appears in its historic relations with a clearness 
which gives it a fresh significance for the critical reader. But it is asa 
contribution to the general history of human thought, that this volume of 
Professor Nys is specially welcome. No one, it may be safely said, will 
lay it down without the impression that it is a piece of work broadly 


conceived and thoroughly done. 
P. Hume Browy. 


An Inaugural Lecture on the Fate of the Roman Law North and South 
of the Tweed. By Henry Govupy, D.C.L. (Hon, LL.D. Edin.), 
Regius Professor of Civil Law in the University of Oxford. London: 
Henry Frowpe, 1894. 


Professor Goudy’s inaugural lecture at Oxford on “The Fate of 
Roman Law North and South of the Tweed,” brings together, in short 
compass and in historic connection, the more prominent points of a large 
and important subject. Throughout, the author wisely avoids minute and 
tedious details, with the result that the lecture is, as became the occasion, 
at once popular and suggestive. It is to be hoped that, later, the details of 
the picture may be filled in, and that the wish of Sir Henry Spelman, 
uttered more than two centuries ago, may at length be realised: ‘I wish 
some worthy lawyer would read the law diligently, and show the several 
heads from which these laws of ours are taken. They beyond the seas are 
not only diligent, but very curious in this kind; but we are all for profit 
and lucrando pane, taking what we find at market, without inquiring 
whence it comes.” Translated from the bustle of the Parliament House to 
the cloistered seclusion of All Souls, Professor Goudy could, assuredly, find 
few more important fields in which to exercise his scholarship and ingenuity, 
than in tracing the diverse influences which have made and moulded the 
laws of England and Scotland. 

The evidence as to the critical period in the growth of English law, 


prior to the Norman Conquest, is scanty and inaccessible. On the whole, 
Professor Goudy inclines to the more modern view that the Saxons, on 
coming into Britain, largely adopted the system of Roman law and institu- 
tions which they found established in the country. The theory, favoured 
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by most of the older writers, that the Roman institutions in England were 
so utterly destroyed by the invaders as practically to leave no trace of 
them, has been greatly shaken by recent investigations. In particular, 
Mr. Seebohm’s claim of a Roman origin not only for the English Manoria] 
system, but also for the corporate guilds and territorial divisions of the 
country, combined with his startling demonstration that the “threefold” 


system of cultivating the soil, which covered the greater part of Eng- 
land at the time of the conquest, could not have been introduced by 
the Saxons, as it was unknown iu Northern Europe, but had most 
probably a South German and Roman origin, have profoundly modified 
the older view as to the exclusively Saxon origin of early English insti- 
tutions. As regards Scotland during this early period, seeing that the 
Roman dominion was never really established in the northern country, the 
question scarcely arises. 

The memorable renaissance of Roman law in the twelfth century and 
the coming of Vacarius to England mark the beginning of a new epoch in 
the history of English law. The successive works of Bracton, Fleta, and 
Britton, saturated as they are with doctrines of the civil law, testify to 
the fascinating influence exerted by the ancient system over English 
lawyers of the thirteenth century—an influence which has left permanent 
marks on English law. Following this period of popularity almost 
amounting to enthusiasm, there came a period of decline and neglect, 
perhaps even of distrust, due mainly to the conflicts between King and 
Pope and the increasing jealousy of the civilians by the ecclesiastical 
authorities. This retrogression is very noticeable in the works of the 
sages of the common law, Coke, Hale, and Blackstone. The decline of the 
influence of the Corpus Juris in the Courts was reflected in the schools and, 
until within our own time, the study of the civil Jaw in the English 
Universities was almost wholly neglected. 

In Scotland, before the Reformation, the influence of the Roman law 
seems to have been less than in England; and what was accepted came 
nearly altogether through the Canon law. After the Reformation, owing 
to a variety of causes, the sway of Roman law in Scotland became so com- 
plete as to entirely dominate and overshadow the pre-existing law. As 
a practical illustration of the differences between the laws of England 
and Scotland, attributable to the different fate of the Roman law in the 
two countries, Professor Goudy takes the doctrine of /eyitim. He 
propounds the theory that this doctrine, instead of being taken directly 
from the Roman law as our text writers state, was really introduced into 
Scotland from the law of England. Startling as this must seem at first 
sight to most Scots lawyers, there is much cogency in Professor Goudy’s 
reasons. Certain marked dissimilarities between the Scots doctrine and the 
rules of the Corpus Juris on the subject, in particular the fact that with us 
the notion of the jus relicta, which was wholly unknown to the Romans, 
is bound up with the existence of Jeyitim, combined with the fact that, 
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by the older customary law of England, both widow and child were 


entitled to a rationabilis pars, in themselves render the new theory not 


’ 
improbable. The theory is, that in England the doctrine, lacking other 
authority than that of custom, gradually disappeared ; while in Scotland, 
whither it had come by being copied from Glanville into the Reyiam 
Jajestatem, the doctrine of the rutionabilis pars, harmonising as it roughly 
appeared to do with the portio legitima of the Roman law, seemed to have 
behind it the authority of the ancient system, and so became firmly estab- 
lished mainly through the preponderating influence of the civil law after 


On eee 
the Reformation. J. M. L 


English Patent Practice; with Acts, Rules, Forms and Precedents, 
By Henry Cunynouame, M.A., of the Inner Temple, Barrister-at-Law; 
M.LE.E. ; late Royal Engineers ; Author of “ A Treatise on the Law 
of Electric Lighting,” illustrated. London: Witiiam Crowes & 


Sons, Limirep, 1894. Price 25s. 


This is a most sound and business-like book. The author has produced 
a work which is distinguished by a happy combination of fluency of style 
with an extreme terseness which gives it force and point, and which, 
together with a free use of marginal cross-references, has enabled a large 
amount of information to be condensed within a comparatively small space. 

The work begins with a full introduction to the subject. In this 
introduction, the origin and development of the patent Jaw are historically 
traced out, in such a way as to bring the reader into touch with the real 
purpose of letters-patent for inventions, and the principles to be applied 
by the Courts in dealing with these; and the present law, resting as it 
does on its past history, is briefly sketched out as a product of its past 
development and as conditioned by modern requirements. After this pre- 
liminary general exposition, the author gives in a series of thirty-three 
chapters an account of patent practice as carried on in England. In this 
account there are several distinctive features. The most obvious is that, 
in order to explain the points in dispute in various patent cases, a new 
method has been adopted, which, it is surprising, has not been adopted 
before ; this is, that liberal use has been made of illustrations. These are 
as simple as they could well be; they serve only to illustrate the point 
actually under discussion ; some of them are mere thumb-nail sketches ; 
hut for that very reason they appeal at once to the reader, and carry their 
own meaning on their face. Then the text suits the diagrams; there is 
not a word wasted ; the reader has not in the least to puzzle or vex him- 
self in order to find out what the point under discussion is, as he may 
sometimes have to do where too liberal a use is made of verbatim extracts ; 
and the author has shown in each case a marked faculty of getting at the 
heart of the matter and of throwing aside all merely subsidiary details. 
Again, though modern practice is fully illustrated, where necessary, by the 
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older cases upon which it is founded, the spirit of the book is essentially 
modern ; it describes the practice of to-day ; and it does this, even down 
to such particulars as this, that when a complete specification is due at the 
Patent Office on a certain day, ‘“‘documents are received up to twelve 


midnight by the policeman on duty if the other officials have gone home.” 


There are also many points which illustrate the author’s knowledge of 
the duties and the practice of patent agents; and in this connection he 
tells us he has to thank Mr. Lloyd Wise, President of the Chartered 
Institute of Patent Agents, for many valuable suggestions. This is cer- 
tainly not the least valuable feature of the work. 

The author has applied himself with success to the task of making the 
book as small as it can be made, consistently with the amount of inform- 
ation which he has to convey. Consequently, for example, his statements 
as to procedure in Court are strictly to the purpose, for they only embrace 
such points as are peculiar to, or have been decided in patent cases; the 
ordinary practice, common to patent and other actions, being left to the 
reader's knowledge of the usual rules of the High Court of Justice. The 
Appendix contains a useful selection of Acts, rules, forms and precedents. 

The book is pleasantly got up; the typographical devices adopted con- 
duce distinctly to clearness; the leading propositions are set forth in 
prominent type; and in addition to the usual marginal headings, there are 
also marginal cross-references, already referred to, which enable much 
space to be saved, and render the book an easy one to use. 

As the title indicates, the work is one on English Patent Practice ; but 
it seems safe to say that its statement of the General Law of Patents will 
be found of the greatest use in all parts of the United Kingdom 


A.D 


A Treatise on the Foreign Powers and Jurisdiction of the British 
Crown. By Wittiam Epwarp Hatt, M.A., Barrister-at-Law. 
Oxford, 1894. 


This volume is interesting alike to the student of jurisprudence and the 
publicist. It may be regarded as an expansion of several sections of the 
author’s well-known work on international law. The subjects treated 
might have a place in constitutional, administrative law, and they illustrate 
the fact that legal phenomena are “continuous,” and the distinctions we 
draw between departments are chietly a matter of convenience. 

At the present moment the third chapter in the third part is one of 
the most interesting, dealing as it does with Protectorates and spheres ot 
influence in Africa. It is evident, as Mr. Hall shows, that Great Britain 
may be forced by circumstances to adopt the legal ideas prevalent in 
France and Germany, where she appears at present to be somewhat 
hampered by scruples of Austinian jurisprudence. 
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Although, like all Mr, Hall’s work, this is carefully put together, it 
may be suggested that the narrative form is not absolutely the best for such 
a subject. To the student it is (with the exception of two or three 
passages), rather tough reading, while the man of affairs will naturally 
look for the ipsissima verba of his treaties, or orders in council. It might 
have been possible to present the subject as a book of typical documents, 
with introduction and notes, Thus greater prominence might have been 
given to the valuable discussions on <Anglo-oriental domicils, and the 
recognition of polygamous marriages by British law. 

At page 81 no notice is taken of the more recent case of demanded 
extradition by the Italian from the British Indian Government, which 
occurred in July, 1890, and was noticed in this Review (ii. 374). 

On page 196 line six is not the word “ marital” a slip ? 

A perusal of this book cannot fail to bring home to the mind of Scots- 
men that far too little attention is given in this country to the systematic 


study of the law of England. 


W. G. M. 


A Handbook of the Law of Scotland. By James Lorimer, Advocate, 
M.A., F.R.S.E., late Professor of Public Law in the University of 
Edinburgh. Sixth Edition. By Russert Betz, Advocate, Sheriff- 
Substitute of Argyllshire. Edinburgh: T. & T. Cuiark. 


A little learning is a dangerous thing, and a little legal learning is the 
most dangerous thing of all; a scrupulous regard for which maxim pro- 
bably accounts for the small number of “ popular” books on a professional 
subject which our legal writers, as compared with their English brethren, 
have bestowed upon the public. The late Professor Lorimer’s handbook is 
the exception that proves the rule. And the issue of a sixth edition, 
within thirty-five years, points to a steady demand somewhere for a general 
view of our system of law and legal machinery stated in language at once 
precise, and easily understood of the multitude. On the merits of the 
work, as an introduction to the study of the law of Scotland, it is needless 
at this time of day to enlarge. Suflice it to say that the new material 
embodied in the present edition has all the terseness and lucidity that 
marked the original. Besides omitting the former chapters on the Courts 
of Exchequer and Admiralty and the Supreme Commissary Courts, which 
now possess only a historical interest, the present volume incorporates two 
new chapters on trade marks and arbitration, in which the leading princi- 
ples of those branches of law are neatly summarised. Goodwill might, 
with advantage, have been discussed at some greater length, in view of the 


growing importance of the subject, and the amount of litigation to which it 


has recently given rise. For the rest, the law seems to have been well 
brought up to date: but the editor has omitted to notice, in discussing the 
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constitution of the General Assembly, the change made in 1893. By Act 
XIII. of that Assembly, the number of Commissioners from Presbyteries 
was fixed at one minister for every four in the Presbytery, and one elder 
for every Six. 


A He Be C. 


The Liquor Laws for Scotland, including the Licensing and Excise 
Enactments presently in force, with Ruling Decisions of the Superior 
Courts from 1854 to 1894, Explanatory Notes, Indices, and Schedule 
of Licence Duties. By Davip Dewar, Chief Constable and 
Procurator-Fiscal for the City of Dundee. Second Edition. Edin- 
burgh: Witiiam Green & Sons, Law Publishers, 1894. 


In his preface to this work, Mr. Dewar states that the first edition was 
published ten years ago, and has been out of print for a considerable time. 
Nothing could more clearly show the public demand for such a compila- 
tion and its popularity, even in competition with Barclay’s “ Public-House 
Statutes” and Mr. Irons’ well-known manual. This is, however, the work 
of a practical man, not of a lawyer. But in saying this we have no desire 
to disparage the care and industry with which Mr. Dewar has expanded 
the modest 232 pages of the first edition, in crown 8vo, to the 294 pages of 
the present one, in demy 8vo. When the law on any subject is entirely 
statutory, we prefer the method of dealing with it adopted in such works 
as Begg’s “Conveyancing Code,” or Barclay’s “‘ Public-House Statutes.” 
After each section of the various statutes follow notes illustrating it, and 
quotations of the cases necessary for its elucidation. If a series of statutes 
be treated in this way, and a full index appended, the reader has no difii- 
culty in soon finding what he wants. In this edition Mr. Dewar has made 
a beginning to comment on the licensing statutes in this fashion, and so 
far has markedly improved upon the first edition. 

The book contains much miscellaneous information, including opinions 
of counsel and town clerks (as at p. 15), and a large number of cases 
“culled from the newspapers,” ‘which have been omitted from the reports.” 
The opinions may be left to speak for themselves, but the risk of accepting 
newspaper reports of legal cases as correct, may be shown by reference to 
p. 214. It is there stated that the case of J/axwell v. Wotherspoon “came 
before the First Division on a reclaiming note, when the judgment of Lord 
Lee was sustained.” What happened was that, after the reclaiming note on 
behalf of the defender Wotherspoon was presented, he abandoned it, and 


the reclaiming note was refused without any argument being heard. 


Again, in the case of Ke/so v. Auld, reported immediately afterwards, the 
ground of judgment by Lord Young was that, as the appeal was taken 
under the 33rd section of the Public-Houses Amendment Act, and 
did not set forth any grounds competent thereunder, the appellant could 
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raise the questions he desired only by a case stated in virtue of the Sum- 
mary Prosecutions Appeal Act, 1875. What has no authority is here 
placed side by side with what is authoritative. Much of it is interesting 
reading, and furnishes food for reflection and argument. But Mr. Dewar 
might well consider the expediency of following the course pursued by 
Mr. Barclay, who in the fourth edition of his ‘ Digest of the Law of Scot- 
land,” for the use of justices of the peace omitted certain entertaining 
passages regarding Edinburgh drinking clubs, which are to be found at 
p. 864 of his third edition. 

Exception may be taken to the inclusion of such Acts as the “ Liability 
of Innkeepers Act, 1863” (pp. 91 eqq.), in a work on the Liquor Laws, 
Properly to elucidate that and the following Act a commentary on the 


edict naute, caupones, stabularti would be required. The obligations of 


the Liquor retailer under the ‘“‘ Weights and Measures Act” are common 
to all retail traders. <A stricter limitation of the sphere of the work 
would have reduced its bulk without impairing its usefulness. 

But the chief fault that we have to find with Mr. Dewar’s arrange- 
ment of his material is that his epitome of cases is chronological and not 
according to subject, and that the index contains no references whatever to 
the epitome of cases. Under the heading “Games unlawful,” we are 
referred to pp. 65, 67 (should be 66, 67), containing the schedules to the 
Public Houses Amendment Act, prohibiting unlawful games. But we 
find no reference to the case of Hoggan v. Wood (p. 222), which discusses 
what an unlawful game is. 

Mr. Dewar points out the desirability of the consolidation of the 
Liquor Laws, and most persons will quite agree with him on that point. 
The number of statutes through which the licence holder has to wander, 
in order to ascertain his legal position, renders it very difficult even for his 
legal advisers to say exactly what that position is. We may illustrate this 
by reference to the recent case of Lamb v. Brown, 5th March, 1894, 31 
S.L.R. 518. There the question was raised, whether under section 8 of the 
Home Drummond Act, a dealer in liquor duly licensed was entitled to 
open a tent for retail liquor selling at a public fair in a parish adjoining 
that in which his licensed premises were. It was contended by the 
Procurator-Fiscal that section 8 of the Home Drummond Act was repealed 
by implication by section 6 of the Public Houses Amendment Act, 1862, 
which provides that Magistrates, &c., may grant special permission for 
special entertainments. The Court of Justiciary negatived that contention. 
But the argument was not directed further to the question whether the 
8th section of the Home Drummond Act was not expressly repealed by 
section 12 of the Customs and Inland Revenue Act, 1862 (25 Vict. cap. 22). 
‘So much of any Act as permits the sale of beer. spirits, or wine, at fairs 
or races, without an Excise Licence shall be, and the same is hereby 
repealed.” And in the next year, by section 21 of 26 & 27 Vict. cap. 39, 
it is provided after repeal of the last-mentioned section that “ nothing 
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in the last-mentioned enactment—“ (viz., section 12 of 25 Vict. cap. 22),” 
shall extend to prohibit any person duly licensed by the excise to retail 
beer, spirits, or wine, as in the 11th section of the Act passed in the sixth 
year of King George IV. cap. 81 is mentioned, from carrying on his trade 
or business, for which he shall beso licensed in booths, tents, or other places 
at the time and place, and within the limits of holding any lawful and 
accustomed fair.” Then, when we refer to 6 Geo. IV. c. 81, we find that 
nothing in it contained is to prevent persons duly licensed to retail beer, 
spirits, &c., from retailing the same in booths at accustomed fairs, Mr. 
Dewar does not quote this last statute, but it appears to be still in force. 

Again, the difficulties which even the authorities have in knowing what 
the law is, has been shown by a recent refusal of the Inland Revenue 
Commissioners to issue retailers’ licences for theatres or places of public 
entertainment in Edinburgh, licensed by the Justices of the Peace, in 
virtue of 5 & 6 Will. IV. c. 39 (Vide Dewar, p. 130). And yet it is 
thirty-two years since it was provided by section 5 of 25 & 26 Vict. ¢. 35, 
that—‘“ No licence shall be granted by the Commissioners of Inland 
Revenue . . . to any person in Scotland who shall not produce a certifi- 
cate granted in terms of this Act enabling the party to obtain such licence, 
and every licence which shall be granted contrary to the terms of this Act 
shall be null and void to all intents and purposes.” 

Were a consolidation bill prepared, many practical improvements in the 
working of the licensing system would at once suggest themselves. Has 
the establishment of the Confirmation Court (or non-confirming Court as 
it was once designated by the learned Sheriff-substitute at Dundee), with 
its wonderful quorum (in burghs) of five out of six, been of any practical 
value? When a certificate for “new premises” is refused, there is no 
appeal from what may be called the petty sessions to the Quarter Sessions ; 
the decision of the magistrates of first instance is final. In regard to 
premises already licensed there is an appeal. But the very same magis- 
trates who sat on the case in the first instance sit again in the Appeal 
Court to review their own decisions—no doubt along with others. But is 
an appeal of that kind worth retaining? Appeals in cases of prosecutions 
for contravention of the statutes are now sutfliciently provided for by the 
ordinary suspension or case stated to the Court of Justiciary under the 
Summary Prosecutions Appeal Act, 1875, without the retention of the 
appeal to the Circuit Court on very limited grounds. It is, however, 
beyond the scope of this notice to suggest improvements in the Licens- 
ing Laws (we prefer this phrase to “ Liquor Laws”), and we trust that 
Mr. Dewar will soon be issuing a third edition, with the improvements 
which he is quite capable of making on a work that, with all its faults, will 


be useful to lawyers as well as practical men. 
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THE ANNUITY. 


| We have the pleasure of publishing a transcript of the recently-discovered 
Vatican MS. of this remarkable poem. The original is understood to be a 
palimpsest of the fourth century. An imperfect copy was also found at 
Florence. The Florentine variations are noted on the margin. It will be 
observed that Mr. Outram’s well-known translation was executed with 
considerable spirit and fidelity. | 


Florentine Readings, 
Ivi olim Fifseeam— [ Veni 
Mi infortunatam ; ; 
Vidi ibi viduam 
Valde desolatam. 
Flebat in moestitia, 
Quasi rumpens ilia ; 
Egi—proh stultitia ! 
De annuitate. 


Mihi tunc eequissimum 
Pactum hoc parebat ; 
Annum sexagesimum 
Graviter agebat. 
Sed perdurat penitus 
Annis abeuntibus ; 
Agit juvenilius 
Pro annuitate. 


Pellis atque ossa fit 
Maciata—dura ; 

Mihi nihil proficit 
Vivens—et victura. 

Vacua gingiva est, 

Crurum vis vix viva est, 

Verum vox stativa est 
Pro annuitate. 


Qui transcripsit syngraphum, 
Idem indagavit ; 

Caput actuarium 
Cupide quassavit : 
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Florentine Readings. 
Datum et completum est, 
Ratum—nil deletum est. 
Horreo! Decretum est 
Pro annuitate. 


Tulit annus proximus 
Multis pituitam ; 

Simul in frigoribus 
Objectamus vitam. 

Sed favore Aeoli 

Nil nocet mulieri ; 

Dentem autem perdidi 
Cum annuitate. 


Peste si mortifera 
Populus periret, 
Balnea et pharmaca 
Acriter acquiret. 
“Tali non auxilio” 
Tamen dicit, ‘ egeo,” 
Tuto domicilio 
Pro annuitate. 


Fracti causa brachii 
Fuit quaedam fossa ; 
Negant omnes medici 
Collocanda ossa. 
Sanum est! et utile! 
Jactat modo perbicae | Vibrat 
Frusta—sed perfregit me 
Per annuitatem. 


FERS oe 


er 


ee 


Vivit—fractis ossibus 
Visco et contuso, 
Et bufone fortius 
Saxis intercluso : 
Auris bufo cederet, 
Sed virago vivit et 
Viget vento quolibet 
Pro annuitate. 





Morte si capabilis, 
Cito sternaretur ; 

Scelus reprehenderis, 
Mihi fas videtur. 
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Parva tamen cultri vis 

Nece pro wmulieris ; 

Ligno vitae similis— 
Pro annuitate. 


Frustra in vitalia 
Arcus intendatur— 
Spina sicut cochlea 
Tunicam vagatur : 
Agitans paralysis 
Facit ut sit capitis 
Locus vix visibilis— 
Pro annuitate. 


Prompte hane submergerem ! 
Vitat lacus, mare. 
Nee mihi tam tenuem 
Gulam strangulare. 
Tortor, immo, funiuimn 
Collum tam exiguum ! 
Ubi est suspendium 
Pro annuitate ? 


Quare non adhibeam— 
Quaeritur—venena ! 


Spernit—En ! cupediain, 


Quamquam sit amoena. 
Noxia repudiat 
Modo bestiaruin, at 
Edit atque bibit sat 

Pro annuitate, 


Pauci anni hominum 
Sunt—divino fato, 
Agit nonagesimum ! 
Augur explicato. 
Aemulat Tiresiam, 
Mumiam vel aridam ; 
Di conservant feminam 
Pro annuitate. 


Salsa fuit callide 
Quantumcunque possis ; 

Haeret mica muriae 
Culmini proboscis. 
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Florentine 
Frustra verbis lacero : 
Corpori tam solido 
Nulla fit solutio 
Nec annuitati. 


Gutta cavat lapidem— 
Ita illa anus ; 

Unum ictum tolerem, 
Perpes ejus manus. 

“ Aurum dato! da mihi,’ 

Cantat hic et alibi; 

Me devovit carceri 


Pro annuitate. 


281 


Reading. 
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Motes on Decided Cases. 


—_——_@———_ 


Libel on Company—Public Interest.—A company, it has been said, 
has no conscience, and it has no feelings which can be wounded by a libel. 
But it can maintain an action for a libel reflecting on the management of 
its trade or business, although special damage be not alleged. In South 
Hetton Coal Co. v. North-Eastern News Association, [1894], 1 Q.B. 133, a 
newspaper had published an article describing a colliery village, the 
property of the plaintiff company, as in a highly insanitary state. The 
Court of Appeal agreed with the Lord Chief-Justice that the matter was of 
public interest, and that a fair description would not have been libellous. 
But the jury having found that the article went beyond the limits of bond 
fide comment, and having awarded £25 damages, the Court declined to 
interfere with the verdict. The distinction drawn by Pollock, C.B., in 
Metropolitan Saloon Omnibus Co. v. Hawkins, 4 H. & N. 87, was 
approved of. The words complained of must affect the company as distinct 
from the individual partners. A corporation could not sue in respect of a 
charge of adultery, because it could not commit the offence. “A firm or 
company as such,” said Lord Esher, M.R., ‘cannot have indecent or vulgar 
manners.” The same distinction was recognised in Scotland in North of 
Scotland Bank v. Duncan, 19 D. 881. 

It may be doubted whether sufficient attention has been paid to the 
weighty dissent of Lord Deas in this case, where he distinguishes the cases 
where the party slandered seeks reparation, and where a party says he is 
injured in consequence of another person being slandered. 

As to what is matter of public interest—a question for the Court, and 
not the jury—it may be doubted if it was necessary to rely on the size of 
the village, the number of men employed, and so forth, <A single insanitary 
house in a street is a public danger, and fair comment on its condition 
ought not to be considered libellous, 


Jurisdiction—Foreign Sovereign.—It is no doubt a hardship that a 
lady who has received a promise of marriage, may be baulked of her remedy 
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if her lover takes off his hat, puts on his crown, and sings ‘‘ You cannot sue 
me, for I am an independent king.” But this is a consequence of the 
recognition of independent sovereign states, and ladies who suspect their 
suitors of being monarchs in disguise, must lay their account with the law 
as it stands, ‘Our King,” says Blackstone (B. 1, c. 7), “owes no kind of 
subjection to any other potentate on earth; . . . the sentence of a Court 
would be contemptible unless the Court had power to command the execu- 
tion of it; but who shall command the King!”  Mighall v. Sultan of 
Johore [1894], 1 Q.B. 149, shows that if we claim this immunity we must 
accord it to other sovereigns, The Sultan going about incognito— 


‘* After the fashion of the time, 
And humour of the golden prime, 
Of good Haroun Alraschid,—” 


was said to have promised marriage to the plaintiff. He pleaded that as a 
sovereign prince he was exempt from the jurisdiction. There was not 
much doubt of the law, though the point had never come up quite so 
sharply. It is a far cry to Johore, or its Sultan would not have been able 
to pass himself off as plain Albert Baker, and in that character win the 
affections of the plaintiff. The personal character of the contract makes 
the case the best authority. There will be no room in future for the argu- 
ment that if a Sovereign takes an assumed name and acts as a private 
individual, this amounts to a waiver of his right to claim exemption from 
the foreign jurisdiction. 


‘“‘ Loading ’’ — Demurrage — Restraint of Princes.— Where the 
customary mode of loading vessels at any port, with some particular kind 
of cargo, is to bring the cargo direct from the interior to the port without 
storing it there, the transit and the putting on board are to be regarded as 
one operation. The conveyance of the goods, whether grain by lighters 
down the Danube, as in Hudson v. Ede, L.R. 3 Q.B. 412, or nitrate by 
train from the mine to Iquique, as in Smith & Service v. Rosario Nitrate 
Co. [1894], 1 Q.B. 174, is part of the “loading.” In virtue of this rule 
the Court of Appeal held there was no claim for demurrage, when the 
cause of the delay was that the railway by which it was customary to 
bring the nitrate direct from the mine to the ship was in the hands of 
troops. Such a delay in loading fell within the exception clause in the 


charter-party, and was a “restraint of princes and rulers.” 


Member of Parliament — Right of Petition. — The position of a 
member of Parliament would become intolerable if he could be compelled 
by legal process to perform what any individual constituent conceived to 


be his duty. Chaffers v. Goldsmid [1894], 1 Q.B. 186, explodes the 
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not uncommon belief that there is any legal nexus between an M.P. and 
his constituents. Mr. Chaffers wishing to present a petition to Parlia- 
ment, in which he charged a judge with gross abuse of his oflice, sends 
it to the member of Parliament for the constituency in which he is a 
voter. The member is willing to present it, but is informed by the Clerk 
to the Committee on Public Petitions that it is not a petition which can be 
received. He accordingly returns it to his constituent. Incredible as it 
sounds, the latter thinks he can get a Court of Law to compel the member 
of Parliament to present his improper petition. It was pointed out by 
Wills, J., and Grantham, J., that there was no common law right in any 
elector to have a petition presented by any particular member. No doubt 
Mr. Chaffers thought if his own member could not be compelled, muito 
minus could the member for any other constituency be thus coerced? But 
essentially there is no distinction. A constituent has no legal relationship 
with his member. If an action like that of Mr. Chaffers would lie at all, 
it would lie equally against any M.P. The undeniable right of a subject 
to petition parliament for redress of grievances is in fact subject to the 
limitation that the petition must be in accordance with the rules of the 
House, and that the petitioner finds a member who is willing to present it. 
No hardship or injustice results from these limitations. 


Trade-Fixtures — Right to Remove Hire and Purchase. — The 
decision of the Court of Appeal in Gough v. Wood & Co. [1894], 1 Q.B. 
713, establishes a thoroughly equitable doctrine which North, J., had 
already admitted in Cumberland Union Banking Co. v. Maryport Hematite 
Co. [1892], 1 Ch. 415. A mortgagee who has allowed the mortgagor to 
remain in possession, cannot claim that trade-fixtures, set up on the hire 
and purchase system, have become his by accession to the security subjects, 
until the price has been fully paid. A nurseryman bought a boiler under 
an agreement that the price should be paid by instalments, and that until 
these were all paid, the boiler should remain the property of the seller. 
Before the boiler was erected, the nurseryman mortgaged the subjects. 
The mortgagees claimed that the boiler was covered by the security, 
although the price had not been paid, in virtue of the rule gwicquid 
plantatur solo, solo cedit. They argued that a private agreement, of which 
they had no notice, between the mortgagor and the boiler-builder, could 
not alter the character which the Jaw imposed on fixtures. It is satis- 
factory that the venerable brocard was not permitted to cloak so palpable 
an injustice. The Court would have dealt a serious blow at the trade of 
the country if they had held that persons dealing with a mortgagor in 


possession could not protect themselves against loss by an agreement that 


the sale should not be complete until the instalments had been paid up. 
The judgment deprives the lender of nothing but the chance of a wind-fall. 
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By leaving the borrower in possession, he has, in the view of the Court of 


Appeal, given an implied assent to his making a bargain of this kind, and 
waived his own right to commit a legal robbery by sweeping off fixtures 


erected on such conditions. 


Conflict of English and Scots Law—Clause of Arbitration.—The 
decision in Hamlyn & Co. v. Talisker Distillery and others, 21 R. 204, 
reversed H.L. 31, 8.L.R. 642, is of more interest in the history of the law 
of arbitration than in that of private international law. The House of 
Lords merely decided that a well-recognised principle applied, which is 
illustrated by Jacobs v. Crédit Lyonnais, L.R. 12 Q.B.D. 589, and other 
cases, some of which were discussed in a former article in this review 
(iii. 31). As was shown in that article, the real question always is what is 
the nature of the foreign law which demands recognition? And in the 
present case the question was, what is the nature of the Scots law which 
provides that arbiters shall be named in order to constitute an effectual 
arbitration? Lord M‘Laren put the difficulty very well by asking if the 
Court would allow two native Scotsmen to set aside the rule by a private 
contract. This is precisely the point taken in the article above referred to 
against his Lordship’s opinion in Cohen v. The Scottish Provident Institu- 
tion. Now the House of Lords came very near answering the question of 
Lord M‘Laren in the affirmative. They showed indeed that references to 
arbiters unnamed were really not unknown in Scotland. The bill which 
has been introduced will prevent such a question being again discussed, 
but the point is still open, if there is a serious conflict of public policy. 

The point made by Lord Kinnear was a strong one, that jurisdiction 
had only been founded by arrestment in Scotland of a trifling sum. It 
had, no doubt, been in the contemplation of parties that any action for 
breach of contract would necessarily be brought in London, and the parties, 
therefore, necessarily contracted with reference to English law. To sue in 
Scotland was very like a breach of faith as well as a breach of contract. 


W.G. M. 


Valuation—Fixed Machinery.—Cowan & Sons v. Assessor for Mid- 
Lothian, 25th May, 1894, 31 Se.L.R. 733.—Forty years have elapsed since 
the passing of the Valuation of Lands Act for Scotland, but only now has 
an authoritative decision been pronounced as to the meaning of the words 
“machinery fixed or attached ” in the sense of section 42 of that statute. 
No doubt, in particular cases, prior to the establishment of the present 
Court of Appeal, certain pieces of large machinery, driving gear, and steam 
engines had been included in the heritable subject for valuation. But the 
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principle on which this had been done was never investigated, and in the 
meantime the character of machinery and the degree of its attachment to 
the fabric of the mill or factory were gradually changing. Forty years ago 
the large gearing of most mills was built in in a manner not necessary and 
not practised nowadays. Can the liability of machinery to valuation be 
determined on purely legal principles? It may be said that no machinery 
is pars soli, because it is put up for purposes of trade more or less tempor- 
ary, and not primarily with a view to the permanent benefit of the heritable 
subject. But, then, Lord Cairns has laid it down in Brand’s T'rs., 3 R. 
H.L, 16, that everything fixed to the soil is pars so/t, subject to the right 
of a tenant to remove it. On the other hand, the tests laid down in cases 
relating to the succession of the heir of a proprietor or the heir of a tenant, 
are not satisfactory or conclusive in the present question, because what has 
the private implied intention of a manufacturer, whether holding his mill 
under a lease or not, to do with the public liability of machinery for assess- 
ment? Lastly, unless a great deal of personal property is to be subjected to 
assessment through valuation, it had become necessary to make some stand in 
Scotland against the drift of the decisions of the English Courts (such as 
Laing v. Bishop Wearmouth, 3 Q.B.D, 299, and the Tyne Boiler Works Com- 
pany v. Overseers of Long Heaton, 7 Q.B.D. 651, aff. 8 Q.B.D. 81), in which 
the value of moveable plant has been taken into account as enhancing the 
letting value of manufacturing premises. The Scottish statute, indeed, 
contemplates that something else besides heritable subjects shall be valued. 
It expressly includes “all machinery fixed or attached to any lands or 
heritages.” Does this mean fixed as in a question between heir and 
executor, or fixed as in a question between landlord and tenant? The 
first point seems strictly irrelevant to the principle of liability for 
assessment: as to the second, it seems prima facie unlikely that the 
statute can have intended to include such machinery as is usually 
fixed, by the tenant. Rent could not, properly speaking, be charged on 
tenant’s fixtures. Ina recent appeal from the Assessor of Railways and 
Canals, North British Railway Company, 27th September, 1887, 25 Sc. 
L.R. 4, the late Lord Fraser, whose judgments in the Valuation Appeal 
Court did so much to define and illustrate the law and to strengthen the 
reputation of the Court in the country, had decided, with reference to 
certain steam-engines and other machinery, that for the purposes of the 
Valuation Act the machinery must be “fixed in such a manner that it 
cannot be detached from the building without destruction to the building.” 
This approximates to a negative definition of tenant’s fixtures, although 
such considerations have also affected questions between heir and executor, 
as in the spinning mill case, Dowall v. Miln, 1 R. 1180, [It may be 
observed in passing that, if the law of heritable accession is so simple as 
stated by Lord Cairns in Brand’s Trustees, and if the degree and purpose 
of attachment become important only in measuring the tenant’s right to 
remove, and are without meaning in cases of occupying ownership, 
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then the carefully constructed canons laid down by the Court of 
Session in Dowall v. Miln become entirely unintelligible and useless. | 
Lord Fraser’s decision was no doubt very acceptable to the manufacturing 
interest, but it has now been practically over-ruled in the case under notice. 
The chief point in the appeal of Cowan & Sons related to steam-engines 
fixed by bolts and nuts to solid foundations of masonry, specially designed 
for their reception, removable without injury to themselves or to the 
building, and commonly bought and sold as tools of trade. The founda- 
tions required alteration to suit them to engines of larger size. The mill 
was in the occupation of the owners. In other words, these steam-engines 
were the property of the owners who had put them in and used them, but, 
had they been put in by tenants, they would have been undoubtedly 
tenant’s fixtures. The judgment of the Court of Appeal was cautiously 
expressed : in order to satisfy the statute (1st) the machinery need not be 
pars soli, as a building is: (2nd) mere fastening with bolts or screws in 
order to steady machinery will not be enough, if there is no ‘“ dedication,” 
of the heritable subject to the machine, or vice versa: but (3rd), the possi- 
bility of removal without injury to the machine, and without material 
injury to the building, is an element (but not conclusive) in favour of 
exemption from valuation and assessment: (4th) the degree of attachment 
must be considered: “If it appears that the machinery has been attached 
to the building by the proprietor in order that it may be permanently, 
or quasi-permanently used in that position, and that the building has 
been altered and specially adapted to the use of the machinery, 
and would require to be reconstructed or altered if the machinery 
were removed, unless it was replaced by machinery of precisely the 
same size and shape, then the words of the statute are sufficiently satis- 
tied, and such machinery must be regarded as fixed or attached to the 
buildings, and accordingly valued as lands or heritages, although it can 
be separated and removed without destruction to itself and without 
actual injury to the buildings.” The apparently simple words of the 
statute have thus led to a doctrine of great complexity, and in some parts 
not well detined, a doctrine of ‘ dedication” for “quasi permanent” use, 
involving an inquiry, not merely into the degree of attachment of the 
machinery, but also into the character and purpose of the construction of 
the building itself. Such a rule is not well adapted for the summary 
business of valuation, and the decision suggests a doubt whether the 
question can be satisfactorily solved on legal principles. In England, the 
Assessment Committees have been long in open revolt against the decisions 
of the Courts, and for sometime back the manufacturers have been pro- 
moting a Bill upon the subject which has now passed a second reading. 
This Bill proposes that what is usually let to a tenant should be included 
in valuation and assessment, and particularly that first power used for 
driving and lighting should be so included. In other words, what the 
custom of trade recognises as tenants’ fixtures shalk not be included ; and 
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this, of course, wholly irrespective of the question whether the mill or 
factory is occupied by the owner or let to a tenant. The idea involved in 
this proposal apparently is, that what has become permanently part of the 
owner's heritable right should bear local burdens. Where, however (as is the 
case in several trades), mills are scarcely ever let, and there is consequently 
no practice or custom as to what a tenant supplies, it will be necessary to 
supply the assessors with some more definite indications. 


Warrandice on Sale of Heritage.—IVelsh v. Aussel/, 20th March, 
1894, 31 8.1.R. 610.—This case has led to an interesting re-statement of 
the law of warrandice. What happened was that after a sale a neighbour 
insisted on a servitude right of passage through the ground sold, and this 
right was ultimately established by proof in the action for eviction, neither 
party having resisted the claim by the neighbour. But the ground sold 
remained, subject to a right of passage. Welsh said he would never have 
bought the place if he had known of the servitude, but upon the point of 
eviction he could not say more than that the servitude materially depreci- 
ated the value of the subject. He then raised an action, concluding that 
the seller should be ordained to free the subjects from the servitude, and 
failing that, should pay the present value of the subjects (including Welsh’s 
improvements), in exchange for a reconveyance. It is surprising that such 
«a remedy should have been claimed, still more surprising that a judge 
should have granted it. There was no authority countenancing the claim ; 
the doctrine of Erskine relating to ‘uncommonly heavy” servitudes deals 
with the incurring of warrandice, not the remedy when it is incurred. 
As was pointed out in the Appeal Court, “the obligation of warrandice 
must in the general case, and probably in all cases, resolve into a claim of 
pecuniary indemnification for the loss of the subject of sale, or its diminu- 
tion in value through the existence of real securities, real burdens, servi- 
tudes, or other real rights affecting the estate.” No other view seems 
consistent with the rights of parties. When total eviction occurs, the 


buyer may recover exactly the whole price paid, because that may probably 
represent the then value of the estate to the buyer, if he has not improved 
it, or if its market value has not risen. But he does not recover on the 
footing that the contract of sale is rescinded by an act of the buyer, or 


reduced on the ground of error at the instance of the buyer. In fact, 
wherever an action is brought by the buyer on the obligation of warrandice, 
he thereby admits that the contract stands binding, and asserts that the 
warrandice applies to the particular defect of right which has emerged, and 
which might or might not at an earlier stage, when matters rested on con- 
tract, have been successfully pleaded as an error leading to the reduction 
of the contract. The case of total eviction would, of course, represent a 
case of essential error in the strictest sense. But these things cannot be 
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discovered or predicted when the buyer enters to possession, and, therefore, 


he relies on the obligation of warrandice to protect his possession. It is 


difficult, therefore, to see how it can ever be a relevant averment in an 
action on warrandice to say that the buyer would not have bought had he 
known the defect. At least, it is only an emphatic way of stating damage. 


Reconvention.—Allan v. Wormser, Harris & Co., 8th June, 1894, 
31 Sc. L.R. 698.—There ought not to have been any difference of opinion 
in the Court on this subject. It was attempted to subject an English firm 
to the jurisdiction of the Sheriff-Court in Glasgow, on the ground that they 
had raised an action in that Court against the pursuer of the second action. 
It appeared, however, that final decree had been pronounced in the actio 
conventionis twelve days before the actio reconventionts was raised. The 
questions between the parties, therefore, could not be tried contempo- 
raneously, and the decision in the one case could not by any _ possi- 
bility affect the decision in the other, and Sheriff-Substitute Guthrie 
accordingly held that there was no ground for the jurisdiction in recon- 
vention, which, as Voet says, is based on mutua petitio. The Sheriff's 
judgment was approved of in the reasoned and learned opinion of Lord 
Rutherfurd Clark in the Court of Session, but the majority of the judges 
there, failing, as we humbly conceive, to seize the essential principle and 
meaning of the equitable doctrine of reconvention, decided that jurisdiction 
existed, because, although the actio conventionis had been disposed of quoad 
the merits, it yet was technically in dependence when the actio reconven- 
tionis was raised, because the decree was not extracted. In point of fact, 
this decree was extracted, and the money decerned for was paid, before trial 
or any important step of procedure in the second action. What, then, is 
the relevancy of the fact that, although final decision had been pronounced, 
extract had not been taken? So far as the rights of parties to the 
actio conventionis were concerned, that fact related only to the time of 
execution. It could not have the slightest effect in altering the decree 
actually pronounced in the first action, or the decree ultimately to be 
pronounced in the second. Then, if the judgment of the Court cannot be 
supported by reason of the first decree not being extracted, if the extracting 
of a final decree cannot in reason be held to make any difference in the 
matter, it can only stand on the principle that, whenever a foreign firm 
sues in a Court of this country, it may at any subsequent period be sued 
by the original defenders in the same Court, provided a sufficient connection 
exists between the two claims to satisfy the rule of law in that respect. 


The phrase “ nearly contemporaneous” is too vague for practical purposes. 
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Trade Fixtures.—Photoglyptic Company Limited v. Muirhead, 10th 
March, 1894, 31 Sc. L.R. 569.—The far reaching effects of the doctrine 
laid down by Lord Cairns in Brand’s Trustees, 3 R. (H.L.) 16, that 
tenants’ fixtures are partes soli, subject only to the tenants’ right to 
remove, are well illustrated by the above case. The tenant of premises, 
in which he carried on an art printing and engraving business, put in some 
machinery and plant, and then in security of an advance from his landlord 
assigned them in the landlord’s favour, the tenant continuing to use the 
machinery and plant in his business. Lord Low, thinking that the things 
assigned were moveables belonging to the tenant, held that the assignation 
was ineffectual in bankruptcy, because there had been no change of 
possession. The Court, however, following Lord Cairns in Brand's 
Trustees, held that the machinery belonged to the landlord, that what the 
tenant assigned or renounced was his personal right to remove, and there- 
fore ne change of possession in favour of the landlord was necessary, or 
indeed possible. We are far from saying that a landlord should not be 
able to protect himself effectually for an advance in such circumstances, 
but it is impossible not to observe on the artificiality of the view which 
represents as belonging to the landlord plant which the tenant has bought 
and which he is at any moment entitled to remove and sell (and not merely 
at the expiry of his lease), and which seems further to represent the 


machinery bought by the tenant as part of the subject let by the landlord. 
The doctrine of Brand’s Trustees is not confined to cases where the tenant 
is not entitled to remove the plant until the expiry of the lease, but it 
applies in terms and absolutely to every case in which from year to year 
tenants are selling off secondhand machinery and supplying its place with 
new. Quaere, under what circumstances could the landlord object to such 
acts of removal by the tenant ? 


Undue Influence—Nurse and Patient.—JM/‘Callum v. Graham, 30th 
May, 1894, 31 Sc. L.R. 690.—The law of Scotland has again missed an 
opportunity of developing one of the subtlest and most fascinating of legal 
principles, which seems always to hover on the confines of fas and 
nefas, law and morality. A strenuous effort was once made to get 
an issue of undue influence against one of the most upright and 
straightforward of the Scottish Catholic clergy, in a case relating to 
the execution of a will. In England, the doctrine rests on a leading case 
where physician and patient were the leading figures of the drama. In 
both countries the principle has received practica] recognition, although 
not in the definite form of issues before a jury, in cases connected with the 
relations of law agent and client. Harris v. Robertson, 2 M‘Ph. 664, is 
not an exception to this, because the issue there stated “ violation of duty 
as agent.” But the main habitat and resort of the doctrine is in election 
petitions brought before the Irish Courts. In the case of M‘Callum, Lord 
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Wellwvod did grant an issue, asking whether the nurse (who was defender 
in an action to set aside a will in her favour) had “in that position 
acquired a dominant and ascendant influence,” and had, by undue influence, 
procured the will? His Lordship truly states that “a nurse has as great, 
if not greater, opportunities of acquiring an ascendency over her patient 
than a medical man has, who probably visits his patient only once a-day, 
if so often.” His Lordship might have gone much further without 
exhausting the truth. The wicked old times of Mrs. Gamp are past for 
ever. The sick-beds of both hospitals and private houses are now so fre- 
quently attended by charming and highly-educated beings, with a piquant 
costume and an angelic manner, that the only wonder is that the great 
majority of patients do not immediately make their wills in favour of their 
nurses, It is another alarming sign of the general emancipation of women 
and their rise in social power; and it will not be surprising if the law is 
soon appealed to to protect the property of what is now admittedly the 
weaker side. The squalid details of M‘Callum v. Graham did not present 
these elements. The patient was a drunken old woman, and the main 
instrument of undue influence alleged against the nurse was the constant 
plying with drink. As the Lord President said: “It was a very plain 
sailing case of facility and circumvention.” We must, therefore, wait for 
a pure jury case of undue influence. 
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wees the limits of an article it is possible to give 
adequate treatment to a part only of the subject of 
Donation ; and, accordingly, I propose in the following pages 
to leave untouched a variety of topics well worthy of con- 


sideration—e.g., the contrasts and similarities of the Roman, 
English, and Scottish law of donation; the distinction 
between donations mortis causd and legacies; the effect and 
operation of the Account Duty Acts, and of still more 
recent legislation ; donation inter virum et uxorem, &c., &e., 


—and to confine myself to the questions, What, at the 
present day, constitutes a donation iter vivos and a dona- 
tion mortis causd ; and what is the amount and character of 
the proof necessary to establish such donations. 

In the leading case of Morris v. Riddick(a) Lord Presi- 
dent Inglis defined a donation mortis causd as “a convey- 
ance of an immoveable or incorporeal right, or a transference 
of moveables or money by delivery, so that the property is 
immediately transferred to the grantee upon condition that 
he shall hold for the grantor so long as he lives, subject to 
his power of revocation, and, failing such revocation, then 
for the grantee on the death of the granter.” And in the 
same case Lord Deas stated the distinguishing characteristics 
of a gift of this kind to be three in number :—It must be 
made in prospect of death; it takes effect only in the event 
of death occurring from the existing illness, otherwise it falls 
to be returned ; and there must be delivery. 





(a) 1867, 5 M. 1036. 
VOL. VI.—NO. 4. 
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These three propositions have been considerably modified 
by subsequent decisions. It has been decided that it is not 
essential to a donation mortis causd that the donor believe 
himself to be in imminent peril of speedy death.(¢) Thus 
in the case of Blyth v. Curle,(b) it was held that a donation 
mortis causd had been established, the facts being as 
follows :—A working-man, earning a small weekly wage, 
lodged £18 in a savings-bank in the year 1862, in name of 
himself and his wife, ‘‘conjunctly and severally, and the 
longest liver of them.” In November, 1867, the deposit 
amounted to £150, the limit of principal allowed by the 
rules of the bank. In 1882, the husband, who had been off 
work for five years, died suddenly at the age of seventy. At 
that date the deposit amounted to £182. By his instrue- 
tions, his wife had always drawn upon another bank account 
for household expenses. She had always had the custody of 
the savings-bank pass-book, made all the deposits other than 
the first, and got the interest added. She and her brother 
deponed that her husband had frequently said that. after his 
death, the money would be hers. In that case, Lord Shand 
observed, that it will be enough if the donor had it in his 
mind that life is short and uncertain, and that there is a 
possibility that the donee may survive him. At the same 
time it is to be kept in view that “the state of the donor's 
health, his prospect of life, and, above all, his own feelings 
and belief on this matter, are relevant and important con- 
siderations in such a case, as bearing on the proof of the 
animus donandi, and also as tending to show whether the 
gift is meant to be absolute or sub modo. In many of the 
cases, therefore, these considerations are dealt with as 
material, for an apprehension of early or immediate death 
may naturally supply or suggest the motive and the occasion 





(a) In Milne v. Grant’s Exrs., 1884, 11 R. 887, and in M‘Nicol v. M‘Dougall, 
1889, 17 R. 25, Lord Young differed from the views given effect to in the case of 
Blyth v. Curle in two points. He held that a donation mortis causd will not 
endure for a year ; and that if the donor recover, the gift is ipso facto recalled. 
(b) 1885, 12 R. 674. 
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of the gift.”(@) Thus, where the nature of the disease from 
which the donor is suffering is such that he cannot possibly 
recover, and he recognises the fact that he is a doomed man, 
“there ceases to be a presumption against his divesting him- 
self, and there arises a presumption that he would do so 
absolutely, if he transferred his property at all.”(b) If, how- 
ever, the illness be due to “some disease which has not 
undermined the constitution, but has a tendency to cut off 
life, such as a fever, . . . the law will very easily presume 
that he meant that donation to be conditional on _ his 
death.”(e) 

While in the case of donation dite vivos delivery (d) or 
its equivalent (e) is necessary, in the case of donation mortis 
causd actual delivery is not necessary in ail cases. Still, 
“there ought to be delivery longi manu at least; the 
document must be shown to some one, and pointed out as 
the security which the donor intends to transfer.” (/) 
Thus, where there is clear evidence of the purpose to make a 
mortis causd donation, and a deposit receipt for the amount 
gifted is in the name of the donee, it is not necessary to 
prove delivery de manu im manum.(g) This principle 
received effect in the case of The British Linen Company v. 





(a) Per Lord President Inglis in Blyth v. Curle, supra. 

(b) Per Lord Adam in Lord Advocate v. M‘Court, 1893, 20 R. 488 ; cp. per 
Lord Deas in Muir v. Ross’ Exrs., 1866, 4 M. 820. 

(c) Per Lord M‘Laren in Lord Advocate v. M‘Court, supra. In Lord Advocate v. 
Galloway, 1884, 11 R. 541, the donor was tate fessus; see per Lord President Inglis 
in Blyth v. Curle, supra. In Macdonald v. Macdonald, 1889, 16 R. 758, the donor 
was suffering from internal cancer, and knew he could not recover. In both 
cases it was held that donation mortis causé had been established ; cp. also, 
Crosbie’s Trs. v. Wright, 1880, 7 R. 823. 

(d) Crosbie’s Trs. v. Wright, supra, per Lord Shand; Thomson v. Dunlop, 
1884, 11 R. 453, per Lord Young; Milne v. Grant’s Exrs., supra, per Lord 
Young. 

(e) See Lord Advocate v. Galloway, supra. 

(f) Martin’s Trs. v. Martin, 1887, 24 S.L.R. 484, per Lord (Ordinary) 
M‘Laren ; Crosbie’s Trs. v. Wright, supra, is the case which goes furthest towards 
dispensing with delivery. 

(q) Blyth v. Curle, supra; Martin’s Trs. v. Martin, supra. 
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Martin.(a) In that case, a person provided by a trust-deed 
that the annual proceeds of all his Scottish estates were to 
be paid to his housekeeper, an old and valued servant, 
during her life. He further discharged her of any debts due 
to him by her. On the day before his death he discharged a 
debt of £100 due by her, and in the docquet of discharge 
expressed his warm appreciation of her services. On the 
same day he directed his clerk to draw £800 from his bank 
account, and re-deposit it in bank in her name. The receipt 
remained in the clerk’s hands till his master’s death. It was 
held that donation had been established. A similar result 
was arrived at where money, earned before her marriage, was 
deposited by a woman in her maiden name, and remained for 
twenty years after her marriage so deposited in her husband’s 
knowledge. He knew that he could dispose of it; and had 
expressed his intention that, if she survived him, she should 
succeed to his whole property.(b) In another case, a person 
had written on the title-page of his private cash-book, 
“Note of sums due by me to Mrs. Smith ”—his wife—“ and 
my family as stated in each of their accounts.” To this he 
appended his signature. There were separate accounts in 
name of his wife and each of his children. He kept the 
book in his private repositories ; and his family knew of its 
existence, and of the entries in it. It was held in a question 
with the wife, that, as the husband was the proper custodier 
of her deeds, the account fell to be regarded as a delivered 
account.(c) 

It is essential to donation that the transfer be completed; 
and, accordingly, a cheque made payable after the grantor’s 





(a) 1849, 11 D. 1004; cp. Crosbie’s Trs. v. Wright, supra, and Crawford v. 
Kerr, Nov. 18, 1807, F.C.; M. App. sub voce “ Moveables,” No. 2. 

(b) Gibson v. Hutchison, 1872, 10 M. 923. 

(c) Smith v. Smith’s Trs., 1884, 12 R. 186; with which compare Shaw v. 
Muir’s Exr., 1892, 19 R. 997; and contrast Miller v. Miller, 1874, 1 R. 1107; 
and Jarvie’s Tr. v. Jarvie’s Trs., 1887, 14 R. 411. The nature of the repositories, 
in which a document is kept, is often very important in a question of delivery ; 
see Cruickshanks v. Cruickshanks, 1853, 16 D. 168; Crosbie’s Trs. v. Wright, 
supra; Lord Advocate v. Galloway, supra, Smith v. Smith’s Trs., supra. 
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death is inoperative as a gift either citer vivos or mortis 


causa, for it does not dispossess the granter of anything. 
It is, truly, testamentary in character; but it has no effect 
as a testament, not being legally sufficient as such.(a) If 
the transfer be a bond fide completed transfer, it does not 
invalidate it, that its object was to defeat the claims of the 
Crown for duty,(b) nor is its form material.(c) 

Further, a donation must be made exclusively for the 
donee’s benefit. If it be made partly for administrative 
purposes, it will not be good to any effect. (d) 

Certain of the characteristics of a donation inter vivos, 
which distinguish it from a donation mortis causd, result 
from the fact that it is an absolute and irrevocable gift. 
Thus it cannot be burdened with an onerous condition—e.g., 
to support the donor so long as he lives; but such a condition 
may be adjected to a donation mortis causd.(e) It is for 
the same reason that delivery is essential to it. In the case 
of a donation mortis causd “the benefit is to result after the 
donor's death, hence formal delivery is unnecessary ;’’(/) in 
a donation inter vivos the gift is immediate. And this dis- 
tinction affects the question of the amount and character 
of the proof necessary to establish donation inte vivos and 
mortis causd. In the former case the proof must be stronger 
than in the latter case, and it must be completely satisfac- 
tory ; for the donation is to take effect not in certain events 
only,—it is an out and out donation. (gq) 





(a) Milne v. Grant’s Exrs., 1884, 11 R. 887 ; cp. Bryce v. Young’s Ezxrs., 1866, 
4M. 312; where the characteristics of cheques and deposit receipts are fully 
dealt with. 

(b) Lord Advocate v. M‘Neill, 1864, 2 M. 626; ev. 1866, 4 M. (H.L.) 20; 
Robertson v. Taylor, 1868, 6 M. 917; Buchanan v. Buchanan, 1876, 3 R. 556 ; 
Lord Advocate v. Galloway, supra, Lord Advocate v. Miller's Trs., 1884, 11 R. 
1046, per Lord President Inglis ; cp. Lord Advocate v. M‘Court, 1893, 20 R. 488. 

(c) Lord Advocate v. M‘Court, supra. 

(d) Thomson v. Dunlop, 1884, 11 R. 453; cp. Macdonald v. Macdonald, supra. 

(e) M‘Farquhar v. M‘Kay, 1869, 7 M. 766. 

(f) Crosbies Trs. v. Wright, supra, per Lord Shand. 

(g) Sharp v. Paton, 1883, 10 R. 1000, per Lord Deas ; ep. Lord Advocate v. 
Grierson, 1877, 15 S.L.R. 105. 
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In either kind of donation the whole transaction must be 
free from suspicion ;(@) and, accordingly, the nature of the 
relations which subsisted between the parties forms an ele- 
ment of great importance. Thus the fact that the person 
alleging donation kept the alleged donor apart from his 
friends and relations,(b) or supplied him with excessive 
quantities of intoxicants,(c) will strengthen the presumption 
against donation. Again, where a receipt is taken in favour 
of a near relation or friend, with whom the alleged donor is 
on intimate and affectionate terms, the presumption against 
donation and in favour of trust will be much weaker than 
where it is taken in name of a clerk or man of business, or 
executor or trustee. In the second class of cases the infer- 
ence is that the money is handed over, not as a gift, but for 
facility in administration, or for the purposes of the will, or 
for interim custody. (d) 

The fact that the alleged donor had on a previous occasion 
employed a man of business to draw and then to alter his 
settlement, and that, on the occasion of the alleged gift, a 
man of business was procurable, but was not procured ;(e) or 
that he had made a settlement with which the alleged dona- 
tion was inconsistent ;(f) or that the alleged donation em- 





(a) Sharp v. Paton, supra, per Lord Deas; Crosbie’s Trs. v. Wright, supra, per 
eund., Dawson v. M‘Kenzie, 1891, 19 R. 261. See also Ross v. Mellis, 1871, 10 M. 
197. See p. 302, infra. 

(b) Sharp v. Paton, supra. 

(c) Ross v. Mellis, supra. 

(d) See Bryce v. Youngs Exrs., supra, Crosbie’s Trs. v. Wright, supra, per Lord 
Shand. As instances of the first class of cases, see British Linen Co. v. Martin, 
supra; M‘Cubbin’s Exrs. v. Tait, 1868, 40 Se. Jur. 158; Lord Advocate v. Gallo- 
way, supra, as instances of the second class of cases, see Henderson v. Henderson, 
supra; Heron v. M‘Geoch, 1851, 14 D. 25; Lord Advocate v. M‘Neill, supra; 
Ross v. Mellis, supra; Thomson v. Dunlop, supra, Morrison v. Forbes, 1890, 17 R. 
958. See also Harper v. Hume, 1850, 22 Se. Jur. 577, and Allan v. Munnoch, 
1861, 23 D. 417. 

(e) Ross v. Mellis, supra, Sharp v. Paton, supra. 

(f) Henderson v. Henderson, 1839, 1 D. 927, as contrasted with Gibson v. 
Hutchison, 1872, 10 M. 923, where the fact that the husband had previously made 
a will, which he discovered to be inoperative by reason of defective execution, in 
his wife’s favour was held to support the view that he intended to make a gift to 
her. Cp. M‘Nicol v. M‘Dougall, supra, where the fact that the alleged donor had 
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braced all, or nearly all, his means,(@) is, in general, an 
element considered adverse to the establishment of donation. 

Of course, such elements may be deprived of importance 
by other facts in the case. For example, the proof of such 
facts may vindicate the bona fides of a transaction, which, 
on the face of it, has the appearance of a simulate transfer.(b) 
Again, it is very improbable that a man will denude himself 
of all that he has; but the improbability loses weight when 
the man knows that he is ill of a malady from which he 
cannot recover.(c) In estimating the value of all such 
presumptions, we should remember the observation of Lord 
Fullerton in reference to the presumption against donation : 
—‘‘ When we say that donation is not to be presumed, the 
only practical result is, that it must be sufficiently proved ; 
that there must be such a preponderance of evidence in 
favour of it, as to render any other supposition inadmissible 
according to the ordinary probabilities of dealing between 
the parties.”(d) 

To neither kind of donation is writing essential ;(¢) where, 
however, there is writing, the nature of the instrument is 
very important. “ When a man takes a title to property in 
the name of another absolutely, so long as he retains the 
document in his own hands the presumption of Jaw is that it 
is a donation mortis causa; and although the power of 
disposal remains in the donor’s hands, yet if he allow the 
title to remain in that state during his lifetime, the subject 
on his death belongs to the party in whose name the invest- 





executed a will, which he believed to be valid, giving his whole property to the 
donee, was regarded by Lord Justice-Clerk Macdonald as antagonistic to the plea 
of donation. Sve also Dewar or Milne v. Seth, 1880, 8 R. 83. 

(a) Ross v. Mellis, supra; Sharp v. Paton, supra; Lord Advocate v. Galloway, 
supra, Dawson v. M‘*Kenzie, supra. 

(b) Lord Advocate v. M‘Court, supra. 

(c) Lord Advocate V. M ‘Court, supra. 

(d) British Linen Co. v. Martin, supra. 

(e) Wright's Evrs, v. City of Glasgow Bank, 1880, 7 R. 527 ; Sharp v. Paton, 
supra; Milne v. Grant’s Exrs., supra. Of course, “the transmission of an herit- 
able or an incorporeal right, whether absolutely or qualified, cannot be accom- 
plished without writing ;” per Lord President Inglis, in Morris v. Riddick, supra. 
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ment was made. We have in the authorities examples of 
that in cases where persons have bought heritable properties 
taking the disposition in favour of others. So long as such 
a purchaser retains the disposition in his own hands, he has 
power to alter the destination, and to get a new disposition from 
the seller, or to establish his right judicially. If he dies with- 
out doing so, the disposition is effectual as a donation mortis 
causa. But if he delivers the disposition during his life to 
the person in whose name he has taken it, the donation is 
absolute.”(a) These principles received effect in a case where 
a husband purchased a house, and took the disposition in 
favour of his wife. From the profits of a shop, which she 
had kept during the marriage, she had materially assisted in 
the maintenance of the family. The husband became bank- 
rupt, and his trustee claimed the house upon the alternative 
grounds that it was the husband’s property, or that it was a 
gift stante matrimonio, which had been revoked by the 
sequestration, It was held that the transfer was not revoc- 
able, the husband being solvent at the date of the purchase, 
and the provision being reasonable and onerous.(b) Where 
the title is ex facie absolute and unqualified, the onus of proof 
will be upon the person denying donation and alleging 
trust, and can be discharged only by the writ or oath of the 
truster.(c) The case of Fyfe v. Kedslie(d) may be noted in 
this connection. A person directed the trustees under his 


(a) Kennedy v. Rose, 1863, 1 M. 1042, per Lord Curriehill. Cp. Hill v. Hill, 
1755, M. 11,580 ; Balvaird v. Latimer, 5th Dec. 1816, F.C. 

(b) Rust v. Smith, 1865, 3 M. 378. Cp. Honeyman & Wilson v. Robertson, 
1886, 14 R. 163. In the former case Lord Deas observed—“ The strongest point 
tending in that direction”—i.¢,, that the purchase was for the husband’s own 
behoof,—“ here is, that there was no infeftment passed upon the disposition. If 
infeftment had passed and been duly recorded, this would have published to the 
husband’s creditors and to the world that his possession of the subjects was 
possession in right of his wife, and would have made it plain that the property 
was hers.” See Burnet v. Morrow, 1864, 2 M. 929; Tennent v. Tennent’s Trs., 
1869, 7 M. 936. 

(c) Kirkpatrick v. Bell, 1864, 2 M. 13896. See M‘Laren on Wills, $$ 1590, 
et seq. 


(d) 1847, 9 D, 853. 
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settlement to pay over the residue of his estate to two nephews 
and two nieces. Thereafter he purchased twelve shares of 
bank stock which he transferred into the names of lis two 
nephews, six shares to each, and took from each of them a 
back-letter promising to pay interest and bonus additions to 
the uncle during his life, and to transfer any part or the 
whole of the stock when he thought proper. It was held by 
a majority of the whole Court that donation mortis causa 
had been established. 

The same principles apply in the case of stock certificates 
and debenture bonds, or certificates of debt, issued by a 
public company or by trustees of public works.(¢) And where 
a person executed the formal transfer of certain stocks and 
shares, the transfers being thereafter registered, and the 
registration intimated to the transferor, it was held that a 
donation iter vivos had been completed; registration with 
the transferor’s consent being equivalent to actual delivery.(b) 
Where, however, there has been no delivery, the destination, 
in the case of documents such as those above mentioned, 
becomes, only on the death of the person who caused it to be 
inserted, an operative destination, giving to the person 
named a right to the contents.(c) 

The case of a deposit-receipt is altogether difierent. The 
terms in which it is conceived cannot, taken by themselves, 
establish a transference of property, or constitute an opera- 
tive destination.(¢) Still, the terms of such a receipt are 


(a) See cases cited in note (c), infra. 

(b) Lord Advocate v. Galloway, supra, commented on in Lord Advocate v. 
M‘Court, supra; cf. M‘Cubbin’s Executors v. Tait, supra. 

(c) Watts Trs., 1869, 7 M. 930; Walker's Ex. v. Walker, 1878, 5 R. 965; 
Buchan v. Porteous, 1879, 7 R. 211; Crosbie’s Trs. v. Wright, supra; Jamieson v. 
M‘Leod, 1880, 7 R. 1131; Connell’s Trs. v. Connell’s Trs., 1886, 13 R. 1175; ep. 
Dewar or Milne v. Scott, 1880, 8 R. 83. 

(d) Miller v. Miller, 1874, 1 R. 1107; Lord Advocate v. Galloway, supra; and 
cases in last note. In Jamieson v. M‘Leod, supra, Lord Deas contrasts the differ- 
ent classes of documents and their different operations. In Conjell’s Trs. v. 
Connell’s Trs., supra, Lord Shand dissented from the view which received effect as 
to the destination in a deposit-receipt made payable to either husband or wife or 
survivor. See also Macdonald v. Macdonald, supra, per Lord Young. 
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very important, as indication of intention.(~) The same rule 
applies to the case of a bank book.(b) The property in the 
money deposited may be separated from the title to it, by 
the owner taking the receipt in the name of another person, 
or, where the receipt is in his own name, by endorsing it to 
another person. In the former case, the possession has been 
changed, and the question quo animo alone remains for 


proof.(c) But the latter case is not nearly so favourable for 
donation ; (d) for a deposit-receipt is not a negotiable instru- 


ment; and the property in the sum which it represents will 
not be transferred by mere indorsation and delivery, whether 
the indorsation be blank or special, and whether the words 
“or order” be added or not.(e) Indorsation is “an ambigu- 
ous act ;”( f°) its purpose may be to make a donation, or it may 
be to facilitate administration.(g) Nor will mere delivery, 
without indorsation, of a deposit-receipt by the creditor 
named in it, be sufficient to pass the right of credit. Some- 
thing in writing, equivalent to an assignation or procuratory, 
in favour of the party to whom the receipt is delivered, seems 
to be necessary.(/) 

We feel the force of the observation of Lord President 
Inglis,(z) that the terms of a deposit-receipt are very import- 
ant as indications of intention, most strongly when we come 
to deal with the proposition that donation cannot be proved 
by the uncorroborated testimony of the donee. What 
amount of corroboration will suffice, can be ascertained only 





(a) Crosbie’s Trs. v. Wright, supra, per Lord President Inglis. 

(b) Blyth v. Curle, supra. 

(c) Gibson v. Hutchison, supra; Buchanan v. Buchanan, supra, Thomson’s 
Ezxrs. vy. Thomson, supra, Sharp v. Paton, supra. 

(d) Sharp v. Paton, supra. 

(e) Morris v. Riddick, supra, per Lord Ardmillan. Cp. Barstow v. Inglis, 1857, 
20 D. 230. As to the effect of the indorsation of a bill in a question of donation, 
see Lord Advocate v. M‘Neill, supra. 

(f) Sharp v. Paton, supra, per Lord Shand. 

(q) See cases in note (d) on page 298, supra. 

(h) M‘Nicoll v. M‘Dougall, supra. 

(i) Croshi’s Trs. v. Wright, supra. 
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by a perusal of the cases themselves.(@) Still, it may be of 
service to indicate one or two points, not already noticed, 
which tell in favour of, or adversely to, the evidence of a 
donee. 

It is of the first importance that the evidence of those 
who are called in support of the case of the person alleging 
donation, be unambiguous. For example, it will be of no 
value if it be consistent with the idea of transference for 
some purpose other than donation—e.g., administration. (b) 
And its value will be greatly diminished if, as in the case last 
cited, “none of the witnesses adhere to any one form of 
words used by the deceased ; they vary from one another in 
their accounts, nor do they adhere throughout to one particu- 
lar form of expression, giving one version in their examina- 
tion in chief, another in cross, and a different one sometimes 
in re-examination. Only a slight variation would make all 
the difference in the result of the evidence.” On the other 
hand, it is plain that the story of the person alleging dona- 
tion receives strong corroboration from the fact that it 
harmonises not only with the terms of deposit-receipts, but 
with what may be called their history—that the statements 
attributed to the alleged donor are consistent with what he 
was doing in his dealings with his bankers.(c) Lastly, it is 
not necessary that the evidence of the person supporting the 
cift be absolutely uncontradicted as to all the facts in the 
case, provided that the counter-evidence does not render 
doubtful the truth of the proof of donation.(() 


P. J. HAMILTON GRIERSON. 


(a) Gibson v. Hutchison, supra; Croshie’s Trs. v. Wright, supra, Thomson’s 
Exrs. v. Thomson, supra; Sharp v. Paton, supra; Macdonald v. Macdonald, 
supra , M‘ Nicoll v. M‘Dougall, supra. 

(b) Sharp v. Paton, supra. 

(ce) Crosbie’s Trs. v. Wright, supra, per Lord President Inglis ; ep. Thomson’s 
Exrs. v. Thomson, supra. 


(d) Macdonald v. Macdonald, supra, per Lord Justice-Clerk Macdonald. 





IRNERIUS.(a) 

Q* Irnerius, hitherto, little has been known except the 

name. ‘True, in the history of law, it was a great 
name, Virtually the founder of the law-school of Bologna, 
which in the early middle ages attracted its thousands of 
students, he is reputed to have been one of its most brilliant 
teachers, and legend attaches to him the almost inconceivable 
merit of having without precursor and without helper resusci- 
tated from the old manuscripts, neglected for centuries, the 
living system of the Roman law. 

The recent investigations of Professor Fitting bring 
Irnerius out of the land of myth and shadow into the 
broad light of day, and without lessening his reputation 
place it on a truer and firmer basis. Nobody was _ better 
suited for this task than Professor Fitting, and it is hardly 
possible to think that it could have been better performed. 
An accurate modern lawyer, as is proved by the success of his 
treatises on the practice of the German Courts, he has a 
knowledge of the legal literature of the early middle ages 
such as few have ever possessed, and to its elucidation he has 
already rendered the most important services. His dis- 
covery of three works of Immerius in a manuscript of the 
first half of the twelfth century, which soon after its writing 
had been in the possession of the Abbey of Clairvaux in 


France, is one of great interest. The grounds, external 





(a) Summa Codicis des Irnerius, mit einer Einleitung, herausgegeben von 
Hermann Fitting : Berlin, 1894. 

Questiones de Juris Subtilitatibus des Irnerius, mit einer Einleitung, heraus- 
gegeben von Hermann Fitting: Berlin, 1894. 
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and internal, upon which alike ingeniously, learnedly and 
convincingly, Professor Fitting demonstrates Irerius to be 
the author, are too extensive to be dealt with here. For 
them the books the titles of which are subjoined must be 
consulted. I can only here notice the most interesting of 


the results. 

From the works in question it is now made out, that 
Irnerius was born about 1055, and died about 1130. It 
appears that he received his education in Rome, studying 


in the law-school, which it is now certain had survived 
there, for the teaching of the private law of Justinian and 
his immediate successors, to the close of the eleventh 
century, when it went under in the confusion of the 
struggles between Henry IV. and Gregory VII. Besides 
law it appears that [merius had studied all the lay learn- 
ing of the day. That he ever taught law in Rome seems 
uncertain. At all events his first appearance as a teacher 
on a great scale is shortly after he was invited to Bologna, 
which must have been when he was about thirty years 
of age. There his success, under the patronage of the 
Emperor, was enormous, the rival school of Ravenna 
speedily succumbing. From all parts of the Empire, and 
from regions beyond it, pupils came in flocks to hear 
him, and to carry back the learning of the Roman 
law with its crowd of new and subtile ideas to refine with 
them the uncultivated customs of their own countries. 
Glimpses of the personality of Irnerius are not wanting. 
His language is polished and vigorous, his insight keen, 
and his knowledge of all the voluminous sources of the 
Roman law, as they existed in the time of Justinian and 
his followers, copious and ready at command. On _ the 
other hand, it seems beyond doubt that he was vain to a 
degree, and time-serving. 

The works of Irnerius which Professor Fitting has edited, 
consist of two fragments written while the author was still 
at Rome, and of a complete work written in Bologna. 
The “Questiones” is evidently the earliest work. It is 
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written, in the fashion of the dialectic works of the time, in 
the form of question and answer. It presupposes in the 
questioner a knowledge of all the ordinary principles of law, 
and a desire to obtain from his instructor a solution of the 
more difficult points. It thus deals mostly with those points 
upon which the corpus juris contained texts which were 
contradictory or not easily intelligible. Apparently, Inerius 
had found the form of a catechism unsatisfactory, had broken 
off, and then commenced the treatise “de Aiquitate.” The 
importance which the jurists of the time attached to equity 
may be gathered from two of their sayings :—A¢quitati con- 
trarium, nostiis pedibus subcalcamus; and as if this treatment 
was not enough, they added in a calmer mood the quiet but 
thorough-going principle that laws which “ab cquitatis 
examine dissonarent, haberentur pro cancellatis.”  Un- 
luckily the treatise on equity is hardly more than begun, its 
composition having apparently been interrupted by the siege 
of Rome, and the call to Bologna. 

The Summa Codicis is the principal work of Ivnerius. 
As is well known, the main study of the lawyer at the time he 
wrote was neither the Institute nor the Digest. The principle 
which had necessarily governed Justinian still ruled. Accord- 
ing to it the Institute was a popular, and the Digest a scientific 
introduction to the code and the novels, and it was in the 
text of the Imperial Statutes themselves that the operative 
law was to be found. It was therefore to them that study 
had to be directed. Not until a much later period—when 
the whole came to have merely a scientific interest—did the 
relative importance of the parts of what we now call the corpus 
juris change. Nor was it the entire code, and its appendices, 
as we now have them, which was operative in the time of 
Irnerius. Much—wmore particularly of the portions bearing 
on public law—had gone into disuse. But the Roman private 
law had been maintained for the use of the Italians, if not for 
others, and the summary which Irnerius wrote in Bologna, 


was a summary of the law which he had been taught in his 
youth in Rome, and which he now taught to his many pupils. 
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It was the forerunner of many works of the same kind, and it 
served as the text-book for the lectures of its author. 

The fate of Irnerius and his book, could he have foreseen 
it, would have filled him with dismay. The fame of the 
treatise of the great teacher seems almost to have died with 
his pupils. His Summa appears for a time to have spread 
over Europe, multiplied in many copies. Vacarius possibly 
had one in Oxford. But the book was—in the fashion of the 
time—anonymous, and none of our modern notions about 
plagiarism prevented his successors from appropriating as 
much of it as they pleased. It thus happened that at length 
Azo, the last great writer of a summary of the code, writing 
hardly a century after Irnerius, and using his materials 
freely, absolutely seems not to have been aware of the fact. 
It is well known that Azo’s work had also a wide circulation. 
It was from it that Bracton got his knowledge of the Roman 
law. But before Bracton’s time, and indeed at a time almost 
contemporaneous with Irnerius, it is also well known from 
Glanville and the Regiam Majestatem, as well as other old 
sources, that a knowledge of the Civil Law must have been 
widely spread not only on the Continent but also in our 
island. It is impossible, looking to its nature, that this 
knowledge could have come direct from the corpus juris, and 
it would be interesting to know how far it could be traced to 
Irnerius. 


J. DovE WILson. 





THE PARISH COUNCILS ACT. 


HE Act 57 & 58 Vict. c. 58 provides, by section 1, that 

it may be cited as the Local Government (Scotland) 

Act, 1894. I greatly doubt whether this permission will be 

largely taken advantage of. The popular title will be “The 

Parish Councils Act,” for, notwithstanding the greater 

accuracy of the official title to describe a statute which 

contains provisions affecting most departments of local 

government, the outstanding feature of the Act is its 
remodelling of the parish authority. 

At the outset, exception must be taken to the bad 
draughtmanship. Even the arrangement of the sections is 
bad, as may be illustrated by the isolated position of section 
41, which logically belongs to section 19. One sighs for the 
simplicity of some of the old Scots Acts, which led to less 
litigation by their brevity, than modern statutes cause by 
their prolixitv. The bad draughtmanship is largely due to 
the scissors and paste method. The draughtsman _ has 
apparently obtained copies of the Local Government Board 
Act of 1871, the Local Government (Scotland) Act of 
1889, and the English Parish Councils Act of 1894. He 
has selected such portions as seemed relevant, and these, 
with the necessary additions, and a few adaptations, form the 
Act now before us. Slavish copying alone can account for 
this example of Queen’s English: “ A parish council shall be 
elected by the following persons, in this Act referred to as 
the parish electors—namely, the persons registered on the 
parish council register.”(@) So, too, it explains the purpose- 








(a) Vide the English Act of 1894, section 2. 
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less clumsiness of the construction in section 28, sub-sec. 1. 
It is not at first apparent why, in that sub-section, two sub- 
clauses should be interjected between the words “ may” and 
“borrow.” But a reference to section 12, sub-sec. 1, of the 
English Act of 1894 explains everything. In the latter Act, 
the peculiar construction is necessary, on account of qualifica- 
tions being impressed on the borrowing powers. In the 
Scottish Act, these qualifications are not required, but the 
peculiar construction of the sub-section remains, produc- 
ing a very inelegant effect. Reference may also be made 
to other instances at a later stage, but enough has been 
said to suggest that, in the scientific study of statutes, there 
may be room for a doctrine of unnatural selection for detect- 
ing the survival of unfit phrases copied by draughtsmen in 
ineflicient attempts to mould new Acts on old models. Our 
statutes ought to be readily “ understanded of the people,” for 
which purpose their phraseology should be concise and well 
chosen. 

Before taking up the reconstruction of the parochial 
authority, the Act creates a Local Government Board for 
Scotland, which supersedes the Board of Supervision. The 
new Board is to consist of the Secretary for Scotland, who is 
President, the Solicitor-General for Scotland, the Under 
Secretary for Scotland, and three appointed members, 
namely, a Vice-President (who will virtually occupy the 
position of the present chairman of the Board of Supervision), 
a legal member, and a medical member who will be required 
to devote the whole of his time to the work of the Board. 
In fact the Board of Supervision is reconstructed and _re- 
christened, becoming a Government department with a 
responsible parliamentary head. I do not know that the 
change calls greatly either for commendation or for criticism. 
The Board of Supervision has done its work excellently. It 
may have been rather large in membership, and in such a 
body it is always possible that some of the members who are 
not paid may not work. It had no medical representative, 
and in this respect the new Board is a distinct improvement. 

VOL. VI.—NO. 4. Y 
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But the old Board was especially strong on the legal side, as 
was fitting in view of its numerous legal duties and quasi- 
judicial functions. On the whole, I doubt if the new Board 
will be as strong as the old. For everyday purposes it will 
obviously consist of the three appointed members. So long 
as the Vice-President is a man of legal training and experi- 
ence, there will be some guarantee for the judicial discharge 
of the various delicate duties imposed on the Board. But if 
only one of the three appointed members is a trained lawyer, 
confidence in the Board’s judgment will be apt to decrease, 
I earnestly trust that a most efficient legal representative 
may always be found. Still, the opinion of even the best 
legal member, endorsed though it be by a busy Solicitor- 
General, will carry much less weight than the united opinion 
of the legal staff of the Board of Supervision. This, however, 
is prophetic criticism. I hope that these fears may prove 
unfounded, and that the new Board may prove to be the most 
efficient of administrative bodies. 

The Local Government Board for Scotland simply takes 
over the duties of the Board of Supervision, these being in 
the somewhat Hibernian language of the Act “vested in, 
transferred to, and imposed on the Board.” It seems super- 
fluous to transfer a power after having vested it. The Board 
is endowed with a seal. No quorum is expressly required, 
but I think the fair reading of section 5, sub-section 2, is 
that in the cases therein referred to the presence of one only 
of the ex officio members or of the Vice-President is neces- 
sary—not a very exacting regulation. 

Having established a responsible central authority, the 
Act goes on to reconstruct the parochial authority. On 15th 
May, 1895, parochial boards will cease to exist, their place 
being taken by parish councils. Much regret cannot be felt 
at the disappearance of the parochial board. It has done its 
work reasonably well, though probably no better than the 
heritors and kirk-session would have done it. It was apt to 
be an unwieldy body when its numbers might (as they did in 
some cases) rise above 1000. It had not the sanction of 
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antiquity, since it had not attained its jubilee. It may 
be regarded historically as the compromise by which the 
transition was made from the administration of heritors and 
kirk-session to administration by a body elected by the rate- 
payers.(¢) The theory of administration before 1845 was 
quite sound. Poor relief was originally given ex pietate, and 


so long as there was little or no dissent, the kirk-door 
collections were the proper poor fund, and the kirk-session 
the proper body to administer it. At an early stage, how- 
ever, When efforts were being made to stamp out vagrancy, 
it was found necessary to make sure that all really deserving 
poor should be provided for without forcing them to beg, 
and, therefore, to secure that funds should be supplied for 
poor relief in cases in which the kirk-door collections were 
inadequate. It was enacted that in such cases the inhabit- 
ants should be stented on means and substance, and 
subsequently the burden came to fall half on the heritors 
and half on the inhabitants. In the heritors was found a 
ready-made body to represent the interests of those so 
assessed, and they were accordingly conjoined with the kirk- 
session in poor administration. It was the heritors’ interest 
of course to secure so economical an administration of the 
church-door collections, as to make an assessment unnecessary 
or at least as small as possible. Hence, out of the 885 
parishes in Scotland, the number assessed in 1839 was 238, 
while in 1893 it was 839. From the middle of last century, 
however, poor relief gradually came to be regarded less as a 
pious duty and more as a civil obligation, and contempo- 
raneously ecclesiastical dissent became stronger. Hence the 
parish church-door collections became inadequate, and there 
was Increasing need to resort to assessment. The Poor Law 
Act of 1845, while leaving the authority in unassessed 
parishes as it was, in other cases restricted the kirk-session to 
six representatives, allowed only heritors of £20 annual value 
to sit on the board, and provided for the election of repre- 





(a) I do not refer to burghal parishes, which have a history of their own. 
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sentatives by the other ratepayers. When we find that in the 
year 1892-93, the kirk-sessions in Scotland handed only £9 
of the church-door collections to parochial boards, disbursing 
the remainder themselves, we must be convinced that the 
reason has disappeared for giving kirk-sessions a voice in the 
parochial board, or for any representation except that of rate- 
payers. The Bill of 1889 recognised this, and proposed that 
half of the board should be elected by owners, and half by 
occupiers, In exact proportion to the manner in which the 
funds of the board are contributed. This was logical, but 
entirely alien to the system adopted in other spheres of local 
government. In view of the lines along which the develop- 
ment of local government has proceeded, only one principle 
could be adopted in the reconstruction of the parish authority 
—viz., that the ratepayers should manage the affairs of the 
parish by a popularly elected council. 

This, then, is the principle adopted in the Act of 1894. 
Every councillor will sit by virtue of popular election ; the 
right to sit in virtue of a property qualification disappears. 
The electing body practically consists of all the ratepayers of 
legal capacity, irrespective of sex, and now even married 
women may vote at county council, municipal, and parish 
elections, provided only that husband and wife shall not claim 
in respect of the same property. The parish council register 
will contain the name of every one who possesses a qualifica- 
tion in the parish for voting at a county council or a muni- 
cipal election. This, of course, implies payment of all the 
poor-rates, the county consolidated rates, and the burgh 
assessments for which the elector is liable. But even an 
elector whose name appears on the parish council register will 
be disqualified from voting, if he has been exempted from, or 
has failed to pay the special parish rate authorised by the 
Act, unless he pays it within one year of receiving the 
demand-note. It seems reasonable enough that a man who 
refuses to pay into the parish chest should be debarred from 
all share in the management of the funds. Nothing can 
prevent him benefiting from the parish expenditure,—all 
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public expenditure rains benefits alike on the just and on the 


unjust,—but I fail to see on what grounds he can claim to 
direct the expenditure of rates wholly contributed by others. 
A parish council really represents a sort of statutory partner- 
ship of the parish ratepayers, in which of course no mau is 
partner who does not contribute to the stock. To give a 
non-ratepayer a vote for a parish council would be as reason- 
able as for the partners of a mercantile firm to give the 
crossing-sweeper at their door a voice in their deliberations. 

Two peculiarities may be noted with reference to the 
disqualification for non-payment of the special rate. (1.) 
The provision is so general that, under it, if the year of grace 
passes without payment, the non-payment will disqualify for 
life. This can never have been intended. (2.) There is no 
provision for publication of the list of persons so disqualified. 
The parish clerk simply sends a copy of the list to the 
returning officer, who presumably hands it to the presiding 
officer. The only remedy against possible mistakes by the 
parish clerk is that the elector disqualified may produce the 
receipt for the rate before the close of the poll. But where 
is his remedy, if he tenders his vote at 7.55 p.m.? Both as 
a precaution against the mistakes of parish clerks, and as a 
means of inducing defaulters to pay, some provision should 
be made for the publication of these lists. There is nothing 
in the Act to prevent this being done by regulations issued 
by the new Local Government Board. 

The area dealt with is the parish as it exists for poor-law 
administration, whether burghal or landward or mixed. 
But by a useful extension of the powers conferred on the 
Secretary for Scotland by section 51 of the Act of 1889, 
the alteration of a parish area or the creation of a new 
parish will be more easily brought about than hitherto. 
No confirmation by Parliament is now necessary, the 
decision of the Secretary for Scotland being final. So 
long as there was the danger of a fight before a parlia- 
mentary committee, the fear of the expense was sufficient 
to deter parochial authorities from seeking adjustments of 
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area. Now, however, hardly any greater expense need be 
feared than that of the local enquiry, directed by the 
Secretary for Scotland when required. It may be pointed 
out that power is given to parochial boards to move in this 
matter, and thus alterations of area may competently be 
carried through before the first parish council is elected. 
Every parish will have its parish council. The first 
election takes place on the first Tuesday of April, 1895. 
The councillors then elected act as a provisional parish 
council until 15th May, 1895, on which day they acquire 
their full powers and supersede the parochial board. The 
date of transfer is a most suitable one, since in most parishes 
it is the beginning of the financial year, as it wil! henceforth 
be in all parishes. The first council holds office until the 
first Tuesday of December, 1898, after which the election 
will be triennial. The first election will be held on a special 
register, and will be conducted exactly in the same way as a 
county council or a municipal election. The 1898 and sub- 
sequent elections are to be held along with and as part of the 
municipal and county council elections in November and 
December respectively, the registers being practically the 
same. It is the duty of municipal authorities (meaning 
those in royal, parliamentary, and police burghs) and of 
county councils to make due provision for the election of 
parish councillors, and on the same bodies, singly or jointly 
as the case may be, falls the duty of fixing the number of 
councillors for each parish. The number must in every case 
he approved by the new Local Government Board (always 
referred to as the Board), and must not be fewer than five, 
and not more than thirty-one. ‘The same authorities are 
entrusted with the division of parishes into wards, by which 
it is designed to give separate representation on the parish 
council, where different parts of a parish have separate 
interests. It is imperative to form wards in a_ parish 
which is divided into county council electoral districts, and 
in a parish which consists partly of a municipal area. In 
these cases the division into wards must not cut the boundary 
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of the electoral division or the municipal boundary. The 
municipal authorities and the county councils allocate the 
councillors among the wards, and for each ward there is a 
separate election of the number so allocated. It is somewhat 
alarming to contemplate how many ballot-boxes one presiding 
officer may have to supervise. The provisions as to wards 
are not entirely satisfactory. There is no express prohibition 
of a parish elector voting in more wards than one. In most 
cases, the provisions will probably work out so as to prevent 
this, but such a double vote will, I think, be possible in a 
parish which consists partly of a municipal area, if the elector 
has qualifications both in the municipal and in the landward 
parts of the parish. 

There are the necessary provisions for registration which 
consist in directing that county and municipal registers shall 
be framed and printed so as to show the requisite parish 
qualifications, and so as to distinguish parishes and wards. 
An elector is entitled to be registered in every parish in 
which he has a qualification, a distinctive mark being used 
to show entries made for parish council purposes only. The 
county clerk or the town clerk supplies the parish clerk with 
a certified copy of the necessary parts of the register. 

The expense of the parish council election is defrayed in 
the first instance by the county council, but is a debt due 
to the county council by the parish council, to be charged on 
the poor-rate. But we are not told how it is to be met in 
unassessed parishes which have no poor-rate. The Board 
has power to provide remedies for insufficient election. 

The parish councillor must be a parish elector in the 
parish. The disqualifications are practically the same as for 
the office of county councillor. But there is no longer any 
disqualification from sex or marriage for election as parish 
councillor, or as parochial representative on a district com- 
mittee. The office of a parish councillor who is absent from 
meetings for six months consecutively without reasonable 
excuse becomes vacant. 

The parish council is a corporation and has the usual 
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powers for the transaction of its business. ‘The quorum is 
one-fourth of the whole number of councillors, but in no 
case less than three. In ordinary cases the Inspector of Poor 
is clerk. The chairman is elected annually at what is called 
the statutory meeting, which will in 1895 be held in May 
and in subsequent years in December. ‘The council may 
delegate its powers to committees (except rating and borrow- 
ing), and may with other authorities appoint joint committees, 
The right is given to parish electors and to the parish council 
to use for purposes in connection with local government any 
school-rooms or other rooms maintained out of a parish rate. 
Curiously enough the use of both classes of rooms is made 
subject to the qualification “except during ordinary school- 
hours.” 

The Act deals next with the administrative powers 
and duties of parish councils, and at this point a criticism 
occurs which has found very common expression. Why 
should the simple principle on which the electing body has 
been fixed not be carried out to its logical issue? Once you 
have decided who are to form the parish partnership, why 
should you compel them to appoint different boards of 
directors for different purposes?) The remark applies mutatis 
mutandis with even greater force to burghs. It would not 
surprise me to hear of a burgh in which the burgh area, the 
parish area, and the school-board district coincide. In such 
a case the same body of electors must choose three separate 
authorities to have jurisdiction over the same area for 
different local purposes. There certainly are several cases 
in which these three areas so nearly coincide as to make the 
anomaly almost as striking. It might have been suggested 
to the framers of the Act that the old Poor Law recognised 
the burgh magistrates as the proper authority to give poor- 
relief in a burgh, as indeed they continued to be in purely 
burghal parishes down to 1845. ‘There is thus precedent for 
devolving the duties of parochial boards in burghs on the 
municipal authorities—a measure which would introduce 
much greater simplicity than the mere expedient of holding 
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the parochial elections along with the municipal. The 
existence of a popularly elected school board will present 
even a greater anomaly, because in that case the area more 


frequently coincides with the civil parish. An opportunity 
has been lost for effecting a bold measure of genuine reform, 
and we cannot but regret that Parliament has lacked courage 
to take advantage of it. The Local Government Act of 
1889 had the great merit of absorbing several authorities in 
the county council. The Act of this year, instead of 
diminishing the number of local bodies, creates a new one in 
the shape of a landward committee. If the principle were 
recognised of allowing the popularly elected local authority 
to co-opt specialists for such work as_ poor-relief and 
education, or—what comes to the same thing—to entrust 
such administration to committees which might consist in 
part of ratepayers not members of the local authority (as 
may at present be done in the case of the Contagious 
Diseases (Animals) Committee), one is at a loss to under- 
stand why all the local affairs of a burgh should not be 
entrusted to the municipal authority, and all the parochial 
affairs to the parish council. I am quite cognisant of the 
difficulties of simplifying areas arising from inequalities of 
rating in contiguous districts, and from the necessity for 
adjustment of property and liabilities. But similar difti- 
culties have been overcome before. They should not be 
allowed to stand in the way of a clamant reform. 

The parish council will take up all the functions of the 
parochial board, which it supersedes. The most important, 
undoubtedly, is the administration of the poor-law, and it 
will be observed that this duty will devolve on parish 
councils, even in unassessed parishes, the 22nd section of 
the Poor-Law Act of 1845 being wholly repealed. Other 
powers and duties transferred relate to vaccination and (in 
landward districts) to the registration of births, &e., and the 
providing of burial grounds. Successful administration in 
all these is frequently suflicient to tax the capacity of the 
ablest residents in a parish; but these departments are so 
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familiar to all conversant with parish matters that they 
may be passed without further comment. There is greater 
interest in ascertaining what new powers have been conferred, 

So far as I can discover, the only new powers conferred 
on all parish councils, without exception, are those relating 
to parish trusts, unless, indeed, the power of initiating a 
proposal for alteration of a parish area be mentioned. 

The matter of parish trusts is dealt with in Part V. of 
the Act. The enactments therein made do not apply to 
ecclesiastical charities (defined in section 54), to educa- 
tional endowments, or to property dealt with by section 52 
of the Poor-Law Act of 1845, this section being continued 
in force. Nor do they apply to any charity within forty 
years of its foundation, unless with surviving donors’ consent. 
In the case of other trusts which relate to a single parish, the 
trustees may denude in favour of the parish council or its 
nominees. If no such transfer is effected, and also in the 
case of all other trusts in which the parish is interested, there 
is provision for the appointment of additional trustees by the 
parish council, unless the trustees already include popular 
representatives. A very useful provision is that empowering 
the heritors to transfer the property of a churchyard to the 
parish council, reserving the heritors’ liability for prior debt. 
But the parish council is not compelled to accept the transfer. 
It would be much better if, in every parish, the parish 
council became the sole burial-ground authority, controlling 
alike kirkyard and cemetery. 

The other new powers (to be found in Part IV. of the | 
Act) are not conferred on all parish councils. The councils 
in parishes wholly burghal are excluded. Where a parish is 
partly burghal, or consists partly of a police burgh or part 
thereof, these new powers are to be exercised by a body 
called the landward committee, consisting of all the parish 
councillors, except those representing the parts of the parish 
within burgh or police burgh ; where a parish is entirely free 
from the municipal taint, they are exercised by the parish 
council. The obvious difficulty which those responsible for 
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the Act have experienced in drawing a distinction between 
the portions of a parish which lie within a royal or a parlia- 
mentary burgh, or a police burgh, and the rest of the parish, 
suggests the question whether terms might not be found 
for expressing the distinction, The terms “landward” and 
“Durghal,” as applied to parishes, have a settled meaning, 
which it would be confusing to disturb, Why should we 
not borrow the English terms “rural” and “urban”? If 
this is objected to, it would even be an improvement to 
apply the term “municipal” to all districts within burgh 
or police burgh, and you would then have the same term 
applied to the “ district,” the “election,” the “register,” and 
the “ward.” If the framers of this Act had set themselves 
to introduce some such terms, the Act would have been 
pruned of a vast amount of redundancy and circumlocution. 
Curiously enough, in section 56 they have not even had 
courage to take advantage of their own definition of “ muni- 
cipal register.” 

The appointment of a landward committee is permissive 
when the population of the rural part of the parish does not 
exceed 100. Where a landward committee, constituted as 
already described, would number fewer than five, due pro- 
vision is made for supplementing it. With respect to these 
new powers, and also as regards the Public Libraries Act, 
the landward committee exercises all the functions of the 
parish council in a manner wholly independent of the parish 
council, which has nothing to do but levy the special rate 
authorised by the Act, and hand over the proceeds to the 
landward committee. 

[ may briefly summarise these new powers. They 
are :— 

(1.) To provide or acquire buildings required for the 

transaction of the business of the parish. 

(2.) To provide and maintain recreation grounds. 

(3.) To acquire rights of way by agreement. 

(4.) To accept and hold gifts of property for the benefit 

of the parish. 
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(5.) Ancillary powers to combine with other authorities 
in doing such things, and to execute works, &e, 

(6.) Certain powers to enforce the due administration of 
the Public Health Acts, and of the Housing of the 
Working Classes Act, 1890. 

(7.) To make representations under the Allotments Act, 
1892, and also to undertake the functions of Allot- 
ment managers. 

(8.) Analagous functions (though not precisely similar) 
under the Small Holdings Act, 1892. 

(9.) To lease land for allotments, including power to lease 
compulsorily. 

(10.) To acquire land by compulsion for any authorised 


purpose. 
(11.) To repair and maintain public ways not under the 
control of the road authorities. 
(12.) There may be added the power of making repre- 


sentations as to rights of way under section 42, 
and of making requisitions for the formation of 
special districts for lighting, scavenging, and 
baths and washhouses under section 44, which 
will practically be confined to rural parish 
councils and landward committees. 

Not much need be said by way of comment on these. 
What first occurs is to ask why some at least of these powers 
should not have been conferred on all parish councils alike. 
No doubt municipal authorities may provide for many such 
matters (not all of them) within municipal areas, but why 
should the parochial authorities in these areas not have the 
same privilege in some of those matters as the rural parochial 
authorities here receive? The fact seems to be that many 
of these powers have been bodily borrowed from the English 
Act without due consideration being given to the question 
whether they should not be embodied in Part III. of this Act, 
which applies to all parish councils, instead of being placed 
in Part IV. which applies only to rural districts. 

In the matter of acquiring buildings for parish oftices 
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sub-section 1 of section 24, applying to rural districts only, 
seems to overlap sub-section 2 of section 48 which applies 
to all parishes. The former sub-section, borrowed from the 
English Act, contains wider powers for this purpose than the 
latter, which is taken from the Scottish Act of 1889. Why 
in this matter should one set of parish councils have greater 


powers than another 4 


The power to provide recreation grounds is a most 
commendable restoration to parish councils of a power 
possessed by parochial boards, when they were the local 
authorities under the Public Health Acts. This, along with 
other powers, was transferred to district committees when 
these became the sanitary authorities in rural districts, but 
there can be no question that it is a function far more appro- 
priate to a parochial authority. 

The conferring of power to lease land for allotments 
(including power to lease not more than twenty acres for 
common pasture) strikes one as a very useful provision. The 
allotments’ problem is still in the experimental stage, and 
any prudent local authority may well hesitate before burden- 
ing their constituency with the purchase of land which may 
turn out a bad investment, involving loss which cannot well 
be estimated. But a lease for a specific period, at least fixes 
the maximum possible loss, and so local authorities may feel 
themselves warranted in trying the experiment when they 
know the utmost it can cost. 

When it is found necessary to put in force the powers 
civen for the compulsory purchase of land, or its leasing, for 
allotments, the parish council (or landward committee) applies 
to the county council which is made the judge of the pro- 
priety of the acquisition, subject to an appeal to the Board. 
The Board’s decision is final, although the county council is 
given the barren consolation of knowing that if its decision 
is reversed by the Board, the overruling order must be laid 
before Parliament. As no procedure follows on this, | 
scarely appreciate the utility of the provision, even though 
it has the sanction of the English Act. Before coming to a 
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decision the county council and the Board hold local inquiries, 
Disputes as to compensation or rent are settled by a sole 
arbiter appointed by the parties, or, failing agreement, by the 
Board, but no allowance is to be made for compulsory sale 


or leasing. 

For all these purposes the parish council may levy a 
special parish rate (not exigible within municipal limits) which 
must not exceed 6d per £ of the poor law valuation. It is 
to be collected along with the poor rate. Limited borrowing 
powers are also given. 

All parish councils come under the provisions for the 
keeping of accounts, borrowing, &c., continued in Part VI. 
of the Act. These follow the same lines as the Act of 1889 
lays down. It is satisfactory to find that audit is made 
compulsory, the auditor being appointed by the Board. One 
effect of incorporating the audit sections of the Act of 1889 
is to make a universal financial year from Whitsunday to 
Whitsunday—an end at which it is understood the Board of 
Supervision aimed, though it did not quite accomplish it. 
An efficient audit will, we trust, check any tendency to allow 
arrears of rates to accumulate and to pass accounts without 
proper enquiry. 

I may refer very briefly to those provisions of the Act 
which deal with other matters of local government. The 
more important are two in number. Section 42 lays on the 
local road authorities the duty of protecting rights-of-way at 
the expense of the road rate. This provision will meet with 
general approval, and should prevent any further loss of 
rights-of-way. Under section 44, districts for lighting, for 
scavenging, and for providing public baths and wash-houses 
(similar to special drainage or water-supply districts), may be 
formed. This supplies an admitted want, being specially 
applicable to villages which are hardly large enough to be 
police burghs. It is right to warn lawyers and those inter- 
ested in local government, that a good many minor changes 
are introduced, to some of which no clue is given by the rub- 
rics. Thus, the section with the rubric, “parish wards,” 
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contains a sub-section dealing with the division of burghs 
into wards for parliamentary, municipal, and police purposes,— 
quite a foreign subject. Several changes are made in county 
council and municipal law, including the enfranchisement of 
married women. Part V., dealing with Parish Trusts, devotes 
a sub-section to kirkyards, and the supplemental provisions 
include one as to the powers of heirs of entail, though it is 
fair to say that, in these cases, the rubrics are not at fault. 
Would it not be more convenient if Parliament annually 
included all such waifs and strays of legislation in an 
omnibus Act, instead of slipping amendments of the law into 
Aets with which their connection is barely relevant ? 

The general verdict on the Act must be that, while it 
brings about many desirable changes, it is a mere instalment 
of what is required. Our local government requires simplifi- 
cation in areas, in the number of authorities, and in rating. 
This problem calls for solution, in the interests of efficient 
and economical administration. 


Hay SHENNAN. 








ME a AE EAE I 


— 


RECOLLECTIONS OF COLONIAL SERVICE. 
I. 


\ HEN I entered her Majesty’s Colonial Service in 1867, 

the idea of the Colonies forming, with India and the 
mother country, one great empire, had scarcely, I think, 
begun to dawn: the tendency, amongst at least one import- 
ant school of statesmen, was to consider Colonies as 
possessions more likely to be troublesome than of value, 
and that if they were not to be got rid of, they were at least 
not to be extended. Especially did this view obtain with 
regard to the settlements on the West Coast of Africa, and 
at the time I was appointed Chief Judicial Officer of the 
most northern of these settlements, which took its name 
from the great river Gambia on which the principal town 
was situated, a policy of retrenchment and of contracting 
responsibilities was in the ascendant. When I assumed 
office I found that I combined in my own person a very 
extensive range of jurisdictions and duties. I had all the 
jurisdiction which in England then belonged to any of the 
Common Law Judges both in civil and criminal matters, 
with the difference that questions of fact in civil cases were 
tried by myself instead of by a jury. I had, moreover, the 
jurisdiction of the Vice-Chancellors, I was Judge of the 
Admiralty Court and Court of Probate. There was no 
Bankruptcy Court, else I would have been Judge of that 
Court also; I also discharged the duties of a Justice of the 
Peace ; if there was any jurisdiction in matrimonial questions, 
which I think was a moot point, it was never invoked during 
my residence in this settlement. The legal system prevail- 
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ing was the outcome of the theory that the settlers in a new 
colony carry along with them the laws of the mother 
country as existing at the time of the settlement, so far as 
these laws are suitable to their circumstances and require- 
ments, a qualification which, I need not remark, gives room 
for much divergence of opinion amongst the persons who 
have to declare the law, and consequent uncertainty often as 
to what the law really is in particular instances. 

The approach by sea to Bathurst, the chief town of the 
Gambia Colony, is not very exhilarating. The river forms so 
wide an estuary that the steamer has left the ocean and 
advanced some distance in ascending the river before both 
shores become clearly visible. The first objects seen are the 
tops of tall cocoanut trees appearing above the watery 
horizon; by-and-by the long low-lying shores of the river 
become visible. These have very little diversity of outline, 
but are profusely fringed with mangrove and other vegeta- 
tion, giving a presage of the character of the country 
beyond. After about two hours’ steaming, the Government 
House, conspicuous by the Union Jack floating over it, comes 
in sight, and then the town of Bathurst, with its gaily 
coloured buildings—white walls, green verandahs, and blue 
slated or red shingled roofs—and the crowded shipping in 
the harbour are fully in view. Landing some hours before 
noon near a busy market place, one’s attention is forcibly 
attracted by the great diversity in the types of people there 
assembled. Let me endeavour to sketch their characteristics. 
The negro of conventional form, such as has been made 
familiar in pictures of the plantations, is hardly seen 
at all. Conspicuous are the tall and _ stately figures 
of the Mandingoes, a warrior race, the most aristocratic in 
appearance I think of all the West African races. They 
have well cut features, high noses, firm, well formed mouths, 
not full in the lips, and piercing jet black eyes, their com- 
plexions also a deep black. Then there are numerous Akus, 
keen and intelligent traders, who in the pursuit of their 
business have diffused themselves over a very wide area in 
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the coast settlements; there are Serawoles from the far 
interior who do much of the heavy labour in the merchants’ 
establishments; Krumens with their characteristic blue 
tattoed tribal marks, unrivalled as boatmen and _ sailors; 
there are Joloffs, some of them inhabitants of the town, and 
others who have come into Bathurst from the environing 
country to sell their palm wine, native pottery, and other 
commodities; there are many other negroes whose tribal 
character is less defined, and here and there a fair com- 
plexioned Arab. All are dressed as they please, mostly in 
their native fashions, which are generally graceful and flow- 
ing, and show striking contrasts of colour. European dress 
is only worn by a comparatively small number, who are 
clerks in European houses, or traders who strive after 
European customs and modes of living. There are strange 
looking articles, garments, pottery, and other domestic 
utensils, weapons, fruits, fishes, and so on, alongside of 
familiar Manchester and Birmingham goods, exposed on the 
stalls; there is a babble of many voices. The whole scene, 
lit up by the brilliant sunshine of Africa, with the cloudless 
blue sky for a canopy, made up a picture which even after 
the lapse of more than a quarter of a century dwells vividly 
in my memory. 

Although Her Majesty’s possessions on the Gambia are 
farther from the equator (about latitude 13° N.), than any of 
the Colonies in which I afterwards served, the aspect is quite 
as characteristically tropical, or I should say rather more so. 
Being in the region of the great Sahara, which at some points 
approaches almost within a hundred miles, the climate is 
that of the Sahara only tempered by the countervailing 
influences due to proximity to the sea. There is a long dry 
season, extending from November until May, not relatively 
but absolutely dry, not so much as a tenth of an inch of rain 
falling during the whole period. Towards the latter end of 
May the clouds which have been gradually gathering on the 
southern horizon approach nearer, and break as a tornado, a 
storm of wind, lightning, thunder, and rain of intense 
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violence. This is followed by heavy downpours of rain, 
lasting with little intermission through June and part of 
July, the rainy season ending as it began with tornadoes, 
but of lesser violence, and passing off towards the close in 
light showers. In October there is again heavy rain, but 
lasting only a short time, and then the jong unvarying dry 
season sets in again. ‘The dry season, in my opinion and in 
that of most residents, was the most pleasant, and certainly 
the most convenient, and although the temperature was 
high, averaging about 85° in the shade and 130° or perhaps 
more in the sun, the air was so fine and dry that there was 
no difficulty in attending to business indoors, or in going 
about outside as far as was necessary. The climate of Sierra 
Leone (situated about latitude 8° N.), much resembles that 
of the Gambia, but the rainy season is of longer continuance 
owing probably to the proximity of high hills which attract 
the rain clouds setting in from the sea; for the same reason 
the quantity of rain falling is extremely large. At the Gold 
Coast (lying between latitudes 5° and 7° N.), the rainfall is 
very much less, and except in the dry Harmattan season, 
which generally lasts for about six or eight weeks following 
Christmas, the alternations of wet and dry are nearly as 
variable as in England. 

My judicial life at Bathurst during the two years 
I remained there was not eventful; its interest was aug- 
mented, however, by the variety of questions which, from 
time to time, presented themselves and involved excursions 
into unfamiliar fields of jurisprudence. Amongst the incidents 
not connected with professional life I well remember an out- 
break of cholera. It was epidemic amongst the black 
and coloured races, the white inhabitants, with a few quite 
exceptional cases, escaping. The disease was, at the begin- 
ning, of intense virulence, running its fatal course so rapidly 
that there was no time for remedial treatment. Gradually, 
as I believe has frequently been observed in epidemics, the 
poison seemed to become less violent, and the proportion of 
recoveries was greater, until at last, after a wind-storm 
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(which was unusual at the period of the year when it 
occurred), there were no new attacks. The effect of this 
visitation as regarded the work of the Courts was very 
remarkable. For a time business was entirely suspended. 
No new litigations were commenced, and those who had 
lawsuits in dependence left them entirely unattended to. In 
this juncture, as I had nothing to do in my own calling, and 
the medical staff was overworked, I was able to assist a little 
in house to house visitations. This was all very well whilst 
administering, under instructions, definite doses of prophy- 
lactics, but the situation became embarrassing when the 
epidemic was abating, and I began to be consulted about the 
troubles of babies in teething, and such like ailments ; it was 
obviously then time to leave the field altogether to the 
regular practitioners. Visiting the cemetery one evening, at 
this time, about sunset, in company with the military staff 
surgeon, an incident occurred which puzzled me much. 
There had been a number of interments in this cemetery of 
persons who had died of cholera, and the staff surgeon was 
desirous of ascertaining the condition of the graves. Coming 
to a particular part of the cemetery, where nothing unusual 
was perceptible to my senses, the horse on which I was 
riding, a native horse, seemed to be seized with sudden 
terror, snorting violently, trembling all over, and most 
unwilling to proceed, but without restiveness of an ordinary 
kind. The horse of the staff surgeon, which was a fine 
animal from Madeira, was affected in the same way. We 
went on a little farther, and when the staff surgeon had 
made his observations, turned and left the cemetery, our 
horses showing the signs of fear and uneasiness until we were 
fairly outside. Nothing ensued; but the behaviour of the 
horses struck both the staff surgeon and myself as very 
remarkable, and I think it worth while to relate the incident 
simply as it occurred, and without attempting explanation. 
From the Gambia I was appointed to the Gold Coast, a 
much more interesting field of work. I was appointed to 
two offices, the duties of which were complementary of each 
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other. I was Chief Justice of the Queen’s dominions on the 
Gold Coast, and also Judicial Assessor to the native chiefs. 
The latter office originated in the peculiar nature of the 
authority possessed and exercised by the Crown in that part 
of Africa. Its territorial dominion, properly so called, was 
limited within the walls of Cape Coast Castle, and those of 
some other forts situated on the sea coast; but outside of 
these limits there was a Protectorate extending between the 
Assinee and Volta Rivers, a distance of over 300 miles from 
west to east, and between the sea coast and the line of the 
Prah River from south to north, an average width of 100 
miles. Within this area there was a population variously 
estimated, at the time to which I am referring, at from 
400,000 to 1,200,000. Of this Protectorate the hereditary 
rulers were the tribal chiefs, who, each in his own district; 
was entitled to exercise, with the help of his counsellers, an 
authority which de jure was supreme. But the Queen, by 
the consent and co-operation of those chiefs, held suzerain 
authority over the whole of the Protectorate. 

The history of this relation goes far back in the century. 
It had its origin in the oppression of the tribes inhabiting 
the country adjacent to the sea coast by their kinsmen 
dwelling more inland, known generically as the Ashantis. 
The British authority was exercised, both by diplomacy and 
by arms, to stay the destructive raids which the Ashantis 
were in the habit of making from time to time against their 
weaker neighbours, and in return for this protection the 
latter were willing that the British Sovereign should be in 
effect the head chief of their country, to whese rule all should 
yield obedience. One of the best-remembered instances of the 
intervention of the protecting power took place over seventy 
years ago, when the British forces, led by Sir Charles 
Macarthy, met the Ashanti army and obtained a decisive 
success, with the loss, however, of their general. The mem- 
ory of Sir Charles Macarthy was, and I believe still is, 
revered amongst the Gold Coast people like that of a 
canonised martyr, so much so that no higher or more binding 
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oath is known than an oath sworn by the heart of Sir Charles 
Macarthy. The latest example of intervention was the 
expedition under Sir Garnet Wolseley, 1873-74. This 
expedition may be remembered by people who are not yet 
old. It was sent out in consequence of a most determined 
and well-organised attack by the Ashantis upon the pro- 
tected tribes. The events of the expedition were chronicled 
by special correspondents and are public history, but the cir- 
cumstances which preceded and led up to it, have not, 
I believe, been much heard of in this country. I can only 
here give a brief outline. 

There were rumours, as if in the air, towards the close of 
1872 that the Ashantis intended an attack upon the Pro- 
tectorate, and were preparing for it. In the spring of 1873 
the rumours were converted into certainty by intelligence 
that a strong Ashanti force had crossed the river Prah— 
the boundary between the British Protectorate and the 
Ashanti territory—and were advancing seaward. In an 
invasion of this kind, the aggressors make no distinction 
between combatants or non-combatants, amongst the people 
they attack. All on whom the Ashanti warriors could lay 
hands were made victims; men were slain, and women and 
children, if not slain, were made captives ; property that could 
be removed was plundered; all else was burned and de- 
stroyed. Fortunately for the people of the Protectorate 
there was a strange want of promptness on the part of the 
invaders, suggesting that although they had made up their 
minds to invade, they had not formed a definite scheme of 
operation. Having made themselves masters of the terri- 
tories adjoining the frontier they remained there encamped 
for a time, afterwards they again pushed on a stage farther, 
but again halted and encamped. The people throughout the 
Protectorate became thoroughly alarmed, and acting accord- 
ing to the traditions of the past, the chiefs came to the 
Governor at Cape Coast asking for aid. The garrison at 
Cape Coast at this time was considered not more than might 
suffice for the defence of the castle and forts in the event of 
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an attack by the Ashantis, and it was kept in reserve. Aid 
was, however, given to the chiefs and their fighting followers 
in the shape of arms and ammunition. Thus fortified, the 
chiefs arranged their own measures of defence, collected their 
men and disposed them in their own way, in the fashion 
they considered best for striking such a blow against the 
Ashantis as would decisively stop their march, and drive 
them back to their own country. About this time the 
governor became seriously ill, and by his request the chief 
conduct of affairs for a short time was in my hands. 
Although I was not the proper official in succession to the 
governor in the event of his having to intermit his duties, | 
had the satisfaction of learning that what I had done as in 
a casus improvisus was approved of by the authorities at 
home. Happily the governor was speedily restored to health, 
and my responsibility, which had been of brief duration, 
terminated. From causes which I need hardly now attempt 
to unravel, the attempts by the chiefs of the Protectorate to 
drive back the Ashantis were futile. They were out- 
generalled, their forces were out-numbered, bravery was not 
awanting, but there was a prevailing want of union and 
determination. After having made some quite unavailing 
stands against the Ashantis, such forces as had been got 
together were dispersed, and the way to Cape Coast Castle lay 
entirely open. The Ashantis pushed on until they reached 
within a few hours’ march of Cape Coast Castle. There was 
now again one of those unaccountable pauses on the part 
of the invaders. The native town of Cape Coast was de- 
fenceless, and although the Castle could probably have resisted 
any attack, it would have been a disastrous blow to British 
prestige if the town under its walls had been taken possession 
of. More than once I heard the terrified cry, “ Ashantifo, 
Ashantifo !”—the Ashantis are upon us—from the quarter 
of the town abutting on the road by which the Ashantis 
were expected to approach, and I remember one morning 
seeing the people leaving their houses and running helter- 
skelter in the direction of the castle ; it was, however. a false 
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alarm. ‘The most real ground of apprehension was that the 
Ashantis might make a night attack and fire the town. Had 
this been done there might have been a great disaster. But 
from some unexplained reason—whether it was fear of the 
ultimate consequences of attacking a place, which from being 
the principal seat of the Queen’s Government, might be 
supposed to be under the most immediate protection of the 
British, or whether it was a superstitious dread of offending 
the powerful Fetish which dwelt in the great rock of Cape 
Coast Castle, or whatever else the reason, will probably never 
now be known—the Ashantis remained idle for months, and 
never, in fact, struck the blow against Cape Coast which was 
easily in their power. An Ashanti force tried conclusions, 
however, with the British at Elmina Castle, situated about 
nine miles from Cape Coast. They were beaten off by a 
handful of marines and soldiers. 

Whilst Cape Coast was thus beleaguered, the situation 
was somewhat anxious for all of us. No one knew what the 
Ashantis intended. What we did know was that they were 
encamped (40,000 strong it was understood) about six miles 
off, and that they might appear at any time in our streets. 
At this time it seemed not unlikely that my musketry train- 
ing in No. 1 Company of the Edinburgh Volunteers (the 
Advocates’) might come into practical use. By the advice of 
the colonel commanding the armed native police, a staunch 
old soldier who had done good service under Marshal 
Radetzky in the Austrian army, and afterwards at the siege 
of Sebastopol, and bore the scars of honourable wounds, 
I had left my house, which was on a detached hill in the out- 
skirts of the town, and shared his quarters in an upper floor 
of the Treasury buildings, for the defence of which a strong 
guard of armed police were posted. I remember even now 
busying myself about getting an encircling wall heightened 
at a place where it was absurdly low, and the breaking down 
of a communication with an outlying building, which, if 
it had remained, would have been an easy point for an 
escalade. There were schemes for making defence in the 
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streets and preventing, if possible, the Ashantis from advanc- 
ing into the inner parts of the town. As to what 
immediately concerned myself, there were in my, bedroom 
twelve stands of arms and some thousands of rounds of 
ammunition ; I and some others had our stations arranged. 
The servants were to load the rifles for us as rapidly as they 
could; it was before the days of breechloaders. But our 
preparations were never brought to the test. The Ashantis, 
as I have said, never attacked, and many months afterwards 
a severe retribution was taken by Sir Garnet Wolseley and 
his soldiers on them for their raid on the Protectorate. 

To return, however, from the digression into which I have 
been tempted, to my notes on the machjnery for administer- 
ing justice, the judicial assessor to the native chiefs was the 
representative of the Crown’s authority with regard: to 
judicial matters occurring in the Protectorate. In the 
original theory the assessor formed part of a native tribunal, 
sitting along with the chiefs and headmen having jurisdic- 
tion over the cause in litigation, hearing the evidence with 
them and advising the decision. It would be his duty to 
give effect to the native law, where it was applicable and not 
repugnant with justice, but to modify it, or apply the 
principles of English law, where the native law did not in 
the judgment of the assessor meet the justice of the 
case, or there was no appropriate native law. The decision, 
although inspired by the assessor was, in form, the decision 
of the native authority, and on this ground its legal validity 
was unquestionable. At the time I became acquainted with 
the tribunal a more complete devolution of the powers of the 
chiefs to the assessor had by practice and sufferance, or by 
formal consent, taken place. Process issued in name of the 
assessor, and he was capable of forming, and in fact formed, 
a tribunal without the actual presence of the chiefs, wielding, 
however, the chiefs’ authority, and giving effect to native law 
where practicable. My own practice was to invite the chiefs 
to the sittings of the assessor's Court, and to hear the 
whole proceedings, asking them to state the native law 
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by which they considered the case ought to be governed. 
After hearing the chiefs, I then shaped the decision 
myself, finding the facts according to my own view of 
the evidence, upholding the chiefs’ opinion as to the law 
as far as I could, but not dealing with their opinion as 
necessarily binding in all particulars. The chiefs’ opinion, 
like that of the Judicial Committee of the Privy Council, 
was always unanimous, being given after consultation apart 
amongst themselves, and dissentient opinions, if there were 
any, were not expressed. Jt was gratifying to find that the 
course [ followed gave satisfaction and inspired confidence, 
both amongst the chiefs and the persons who had substantial 
interests as litigants. 

These chiefs were for the most part men of acute and 
almost subtle intellect, and they exercised a real and 
intelligent authority over their people, and their assistance 
in expounding the native law in Court was very valuable 
in administering justice. As a class they were of fine and 
distinguished presence. Such men as John Mayen and 
Cudjo Attah of Cape Coast, Solomon of Dominassi, or 
Ghartey of Winnebah would have been picturesque figures 
in any assembly. The native dress, which they habitually 
wore in Court, admitted the use of rich materials and bright 
colours, and harmonised with gold neck chains and bangles 
and anklets, and gold buckles and other ornaments on the 
sandals. Its general effect was that of a graceful and ample 
drapery. On high occasions a chief would turn out with 
a good deal of pageantry. First came a drummer beating 
on a smal] native drum the distinctive note of his master. 
This was a signal that the great man was coming, and for 
others to stand aside. Frequently there was a horn blower 
as well as a drummer, who sounded his horn at intervals. 
Then followed the chief’s messenger, bearing his gold-headed 
cane, resembling the cane of a drum-major. These canes 
were given by the Government, and were the symbols and 
credentials of the messenger’s office. The messenger was 
a sort of public orator; he was the medium of communica- 
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tion between the chief and his people, and also between 
chiefs who lived at a distance from the coast and the 
Government. Frequently one of them would act as the 
chiefs’ mouthpiece in giving their opinion when consulted 
in Court. Then followed the sword-bearer, carrying a gold- 
handled sword of peculiar shape, and after him the chief, 
walking with measured and dignified pace, under a huge 
gay coloured umbrella upheld with watchful care over his 
head by one of his most trusted personal attendants. 
Then came another drum, larger than that which was carried 
in advance, and beat in slower cadence ; or there might be 
several of these drums in the case of a wealthy chief. Ser- 
vants and retainers, more or less numerous, brought up the 
rear. On ordinary occasions of attending the Judicial Asses- 
sor’s Court the chief would often dispense with most of his 
ceremonial attendants; but the cane-bearer, with his wand 
of office, was always present, unless it happened that he was 
engaged elsewhere on some important business. 

Besides the actual help given by the chiefs as the reposi- 
tories and exponents of the unwritten law, it was important 
to associate them publicly with the English authority in the 
Court, both as tending to maintain and strengthen their 
position amongst their people, and leading them to feel 
greater interest in enforcing the decisions, for which purpose 
they were almost the sole reliance, at least where the resid- 
ence of the parties, or the res litigiosa, in case of a suit 
respecting reality, was situated at any considerable distance 
from the sea-coast. 

The Judicial Assessor had jurisdiction in criminal as well 
as in civil cases ; but the practice was that crimes and mis- 
demeanours—with some few exceptions—were dealt with 
according to the course of English law: minor offences by 
officers having jurisdiction of the like kind as stipendiary 
magistrates in England, and graver offences by the Chief 
Justice and a jury, composed of Europeans and _ natives 
having certain statutory qualifications. 

The procedure before the judicial assessor was the very 
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simplest. The only written pleading, if so it could be called, 
was a summons framed by the Clerk of the Court upon the 
preliminary statement made to him by the plaintiff. The 
cause of action was briefly expressed on the summons, but 
practically it amounted only to an intimation to the defend- 
ant that his presence was required in Court to answer a claim 
made against him; no error or omission in the preliminary 
statement, or in drawing up the summons, was permitted 
to prejudice or restrict the full hearing. When the day 
for hearing had arrived, and the parties were present 
before the Court, the practice was to require the plaintiff 
to make a full oral statement of his whole case, and imme- 
diately after he had concluded, the defendant was required 
to state his case in answer, or in avoidance. After these 
statements, the evidence for the plaintiff was taken, and 
then that for the defendant. The most usual subjects of 
litigation were debts, and personal claims and disputes as to 
the ownership or boundaries of land. Occasionally, there 
were actions arising out of the family and personal relations. 
Disputes respecting land—except when betwixt contending 
tribes—concerned the use or right to occupy only, for no 
private person had a freehold or absolute estate in land. It 
is somewhat curious thus to find that, amongst a people 
whose condition and institutions went back, in many 
respects, to the Patriarchal age, the land tenure was virtually 
the same as seems now advocated by a class of politicians in 
our own country, whose opinions are deemed very advanced. 
The beneficial ownership was in the tribe. The chief had 
the control of the land, as regards its allocation for use by 
the individual members of the tribe, but neither the chief nor 
any other individual had any right of permanent alienation. 
Not many disputes between tribes, respecting this absolute 
ownership of land, came before me, but disputes between 
individuals, as to their more limited personal rights, were 
numerous. Such actions were most keenly contested, and, 
of all litigations, the most difficult and embarrassing, owing 
to the vagueness and uncertainty of the data for decision 
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which were presented. It was very rarely that anything in 
the shape of a map or chart was available, and if such were 

produced, they were apt to be exceedingly unreliable ; per- 

sonal examination of the locality was scarcely practicable. 

Boundaries and abuttals were given in oral description. 

The boundaries would be such objects as rocks or trees, or 

perhaps a well, each object bearing a specific name; and the 

title would be deduced, by hearsay, from some remote ances- 

tor who had been the first possessor or cultivator. To obtain 

anything like an exact statement of magnitudes, distances, or 
dates was hopeless. In a tribal dispute, I have heard the 

extent of the land in controversy described as being such 

that elephants were found roaming at large in it, a descrip- 
tion giving delightful scope to the imagination, but hardly 
such as materially to assist the Court. The descriptions given 
by the plaintiff and the defendant were often so discrepant as 
to details, that it was difficult to feel assured that they were 
each speaking about the same, and not about different, sub- 
jects. The best evidence in these cases was generally that of 
the tribal chief, provided one could be certain he was un- 
biassed by any reason extrinsic to the merits. Occasion- 
ally, cases impinging on questions of freedom or slavery 
were brought before the judicial assessor. In such cases, 
he followed entirely the traditions and conscience of an 
English tribunal, the mode of dealing being to ignore the 
status of slavery altogether. The same policy was, in fact, 
followed as had been adopted in India by the Company in the 
early days. The holding of domestic slaves—which was a 
patriarchal arrangement—was not prohibited, but no aid was 
given to sustain the relation. Thus, no one could bring an 
action to declare any one to be a slave, or to bring him back 
if he left his household. I am referring now, of course, to 
the earlier period of the English rule. The entire subject of 
slavery was dealt with by positive legislation, in the re- 
organisation of the Colony which followed the Ashanti 
invasion in 1873. 

A considerable proportion of the causes brought before 
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the judicial assessor were appeals from the decision of the 
chief before whom the litigation had taken place as of first 
instance. Frequently, indeed, the appeal was brought after 
the case had gone before several chiefs; for there was an 
abusive practice among the keener sort of litigants, who, not 
content with the decision of the tribal chief to whom they 
owed allegiance, would carry their suits before other chiefs, 
who had no proper authority over the parties or the contro- 
versy. As a consequence, the assessor had frequently not 
only to hear the statements of the case and the evidence in 
support of it, but also to hear how the case had been previ- 
ously put before one or more chiefs, and the evidence, and 
the adjudication thereon by the chiefs. It was in vain to 
tell litigants that the alleged statements of witnesses before 
another tribunal could not receive effect as evidence, and 
frequently there was least waste of time in allowing the 
entire narrative to be given in the litigants’ own way, 
eliminating mentally, of course, what was of no significance. 
Another reason for being reluctant to check parties in giving 
their statements as fully as they desired, was that it was a 
frequent difficulty to get litigants to adduce at the hearing 
all the really valid evidence in their power. Not unfre- 
quently there was only a partial statement or production of 
evidence, and it was only when the decision came to be 
enforced that the real state of the matter was ascertained. 
The relevancy or irrelevancy of statements being so little 
understood, it was a great object to allow and encourage as 
full statements as possible, the assessor having of course the 
task of separating the wheat from the chaff. This method 
had also the clear advantage that the parties were much 
more likely to be satisfied with the decision, and to treat it 
as final. The personal equation largely entered into the 
question as to whether a decision would be dealt with as final 
or not. The litigants regarded it rather as the decision of 
the man than of the law, interpreted and given effect to by 
the man. Consequently, as regards the decisions of the 
chiefs, finality would probably be attributed if the chief in 
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question had a high reputation for care and acumen, but 
even this was not universal. It was known generally that 
the decisions of the judicial assessor stood on a higher level, 
and that they were final. Asa rule they had this quality 
de facto. \f there was exception, it was in the case of litiga- 
tions concerning land. If the disappointeed party had not 
been quite clearly convinced by the judgment that he was 
in the wrong, there was risk that he might attempt to have 
the issues tried again, the description of the land and the 
circumstances of the dispute being more or less varied in the 
endeavour to make the case appear a new one. Such 
attempts were not, I think, frequent, but were more apt to 
be made when the officer who had adjudicated had ceased to 
hold his office, and had left the Colony. 

Sir Garnet Wolseley’s expedition was the commencement 
of a new epoch in the history of the Gold Coast, when the 
vast resources and irresistible strength of the protecting 
power assumed a new aspect both to the people of the Gold 
Coast and their hereditary foes. 

D. P. CHALMERS. 
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= report of the Select Committee of the House of 

Commons on Feus and Building Leases in Scotland 
now on the table of the House cannot fail to interest the 
whole legal profession, for the subject with which it deals 
affects nearly every holding of land in Scotland. The 
matter will be approached by the profession without bias, for, 
no doubt, practically every member acts as adviser to both 
superiors and vassals. In considering the questions involved, 
however, it is well to keep clearly in mind that no advantage 
to the public at large accrues through any diminution of the 
superior’s right, and that if anything be taken out of the 
pocket of the superior, it simply goes into the pocket of the 
vassal, without tenants or occupiers being one whit the richer. 
There does not, therefore, appear to be any ground of public 
policy for the legislature doing otherwise than giving full 
compensation to the superior for the rights he at present 
possesses. ‘The vassal in nearly every case has transacted 
with the superior on equal terms, being well aware that, in 
taking his feu or acquiring it by purchase from the previous 
holder, he subjected himself to the payments dealt with 
in the Report, and if it be desirable for purposes of con- 
venience to re-adjust the contract between these parties, it 
should only proceed upon such a basis as will keep the sale 
value of the superior’s right the same as under the original 
contract, and will neither diminish nor increase the sale value 
of the vassal’s interest. The purpose of this article is mainly 
to examine how far the recommendations of the Committee 
fulfil these requirements. 
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The recommendation of the majority of the Committee on 
this head will be found in the following paragraph :—“ It 
appears to a majority of the Committee that the best course 
would be to provide that compulsory commutation should 
not be enforced until a casualty of composition should become 
due, and they would recommend that it should then be in 
the option of the vassal either to pay the casualty in a capital 
sum, or to have it converted into an addition to the annual 
feu-duty arrived at by taking 3 per cent. upon the capital 
value or amount of the composition. So far the arrangement 
would only provide for payment of a debt which has already 
accrued due—z.e., the composition and the question would 
remain, What allowance should be made by way of commuta- 
tion of future casualties? Here again it is to be borne in 
mind that it cannot be known whether the next casualty will 
he relief or composition, and that consequently a commutation 
proceeding upon the basis of composition alone would be 
excessive. While it is difficult to average the chances of 
future casualties being relief or composition, it appears to a 
majority of the Committee that substantial justice would be 
done by providing that all future casualties should be com- 
pulsorily commuted in respect of a permanent addition to the 
feu-duty of say 1 per cent. on the amount or value of the 
composition which had already become due in the ordinary 
case, and a somewhat larger amount, say 14 per cent., where 
by the terms of the grant, a casualty is payable on every sale 
or transfer of the property.” 

There was practical unanimity on the part of the witnesses 
examined before the Committee, that the time had arrived 
when some scheme of compulsory commutation of casualties 
should be undertaken, where both the amount and date of 
payment were uncertain, and this unanimity on the part of 
those examined may be taken as reflecting a general feeling 
in the profession. It is to be noted, however, that the move- 
ment in favour of commutation proceeds generally from the 
vassals, Superiors are content with the status quo, though 
not opposed to commutation on equitable terms. 
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The questions before the Committee thus did not turn to 
any great extent upon the general question of whether the 
status quo should be disturbed, but came to be—(1) Whether 
the commutation should take place at once or should be 
postponed till some future period? (2) Whether any uni- 
versal average scheme of commutation applicable to large 
classes of cases could be presented as against each individual 
case being dealt with by itself? and (3) If an average rate of 
commutation were arrived at, what would be appropriate for 
the various kinds of contract which exist with regard to 
casualties ? 

On the first of these heads many of the witnesses 
examined were of opinion that an immediate payment or 
equivalent addition to the feu-duty should be made, quite 
irrespective of the then condition of the holding, and this 
view was adopted by the minority of the Committee. 

It may be conceded that this plan of an average rate of 
payment, immediately exigible, if fixed on a reasonably 
sufficient scale, would work out fairly enough for the majority 
of superiors, for most of them hold a considerable number 
of superiorities to which the average would apply. But 
when the vassal’s interest is looked to, it will be found 
that the plan fails, far few vassals own more than one 
holding, and any immediately applied average means that 
one-half of the vassals—viz., those who are newly entered 
with the superior, and who therefore may look forward to a 
long lapse of time before any fresh casualty becomes due, 
pay more than is just, in order that the other half—viz., 
those who must in ordinary course soon pay a casualty, may 
escape with less than their due share of payment. Further, 
in addition to those parties who look forward to paying a 
casualty sooner or later, there must be a large number of 
vassals who are the holders of family estates which will 
probably descend in all time to a series of heirs, and thus 


avoid ever paying a composition. To impose on_ this 
latter class an immediate payment of a year’s rent, or an 
equivalent addition to the feu-duty, would appear to con- 
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stitute an unjustifiable hardship. It would therefore seem 
that the conclusion of the majority of the Committee to 
postpone the adoption of compulsory commutation till a 
casualty of composition falls due is probably correct, for— 
(1) This method gives at least a terminus de quo for the cal- 
culation as to when the next casualty of composition will 
probably fall due, and thus eliminates at least one element 
of uncertainty in estimating the compensation; (2) The 
amount of composition then payable affords a further fixed 
datum of amount for calculation; and (3) It obviates the 
hardship above-mentioned as arising from any other method 
in the case of family estates, for if a composition never 
becomes due no compensation will ever fall to be paid. 
Moreover, there seems to be a reason of policy and expedi- 
ency for not adopting an immediate payment in every case, 
for it would go hard with any Government, under whatever 
name it goes, which imposed all at once an additional pay- 
ment on all vassalage holdings in Scotland, even although 
it might be demonstrable that the amount was small as 
compared with the advantage gained by the vassal. 

The next question to be dealt with is,—whether any aver- 
age scheme of commutation applicable to one or two large 
classes of cases can be presented as against each individual 
case being dealt with by itself? It will be observed that the 
majority of the Committee have adopted average rates of 
commutation applicable to two classes without differentiation 
in individual cases. The expediency of such a method of 
dealing with the matter seems dependent largely upon—(1) 
the degree of variation which may be met with in individual 
cases falling under the class selected, and (2) the possibility 
of an inexpensive and ready method of dealing with in- 
dividual cases, 

On the first of these heads it will be seen afterwards, in 
dealing with the adequacy of the average rates of compensa- 
tion proposed by the majority of the Committee, that, if 
adequate compensation is to be allowed to the superior for 
future casualties, the capital payment to be made to him in 
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commutation of a past-due casualty will vary from £3, 6s, 
for every £10 of composition or duplicand, payable to him 
in the most favourable case for the vassal, to £18 in the least 
favourable for the vassal. It will further appear that the 
scale to be applied in each individual case will depend upon 
three main elements, viz.—(1) the nature and situation of the 
holding—whether in the main it is rural or urban; (2) the 
practice of the superior in collecting casualties from his 
holding and the net result of such collection in the past; 
(3) the precise terms of the feu-contract as regards payment 
of compositions or duplicands. 

Now if it be the case that adequate compensation may 
be in one case more than five times what it is in another, 
and if the elements which govern the difference in amount 
be as varied as has now been stated, it appears on the face of 
it an impossible task to fix an average rate, which will not 
do serious injustice to one or other of the parties in a large 
majority of cases. In any event such a method could only 
be justified on the ground that the expense of any other 
method outweighed the advantages of differentiation. 

But it seems certain that a method does exist of readily 
and cheaply ascertaining the compensation in each case—viz., 
by means of the Small-Debt Courts throughout the country, 
which might be made available as the only courts of first 
instance for fixing the compensation in each case where it is 
disputed. This would not imply any great or sudden burden 
on these courts, for, if the compensation only falls to be fixed 
when the next composition falls due, this will mean that the 
claims would come forward very gradually, perhaps not more 
than one or two each court day. Moreover it would be found 
in practice that the decision of one or two cases on each 
superior’s estate would be sufficient to regulate all the others 
without further resort to the court. The parties might be 
given a right of appeal to the Supreme Court by way of a 
case stated by the Sheriff-substitute, in all cases where the 
amount claimed exceeded the capital value of £50, and the 


Sheriff-substitute might also be obliged to state a case where 





COMMUTATION OF CASUALTIES. 345 


either of the parties undertook the whole expense of appeal 
independent of the result, and so have a case important in 
its larger bearings though small in the particular instance 
debated in the Supreme Court. 

To guard against any capricious granting of compensation 
the heads of enquiry such as those mentioned above might 
be laid down by statute, and the outside limits of compensa- 
tion and the rate of interest to be applied in calculation 
might also be prescribed. ‘The Sheriff-substitute would 
find it proved that the superior had in the past collected a 
casualty every so many years from properties of that de- 
scription and held under charters similar to the one being 
dealt with, and would then award the capital sum which 
would produce the like return to the superior for the future 
on a given basis of interest. It is obvious that this enquiry 
would be neither costly nor tedious, for all that would be 
required would be production to the Sheriff of the superior’s 
collecting lists and chartularies. The assistance of an actuary 
would not be necessary, for a table might be appended to the 
Act which the Sheriff-substitute would apply. 

In this way a well-established rule of practice would soon 
come to be established in each estate and district, which 
practitioners would readily adopt without resort to the court. 

The majority of the Committee, believing that any indis- 
criminate general figure, whatever sum was arrived at, must 
involve injustice in numerous individual cases, have adopted, 
as we shall presently see, practically the lowest figure which 
would be payable in the most favourable case for the vassal. 
The Committee thus avoid bad bargains for the vassals by 
throwing them wholesale on the superiors. It is for con- 
sideration whether a fairer plan is not presented in the 
method of fixing compensation now suggested. 

But seeing that the Committee have adopted the idea of a 
fixed rate of compensation, there still remains the question 
whether the average rates proposed are fair and reasonable ? 

It will be observed that in the ordinary case of a com- 


position falling to be paid by a singular successor on the 
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death of the last-entered vassal, the Committee propose the 
commuted annual rate of one per cent., and in the case of a 
duplicand or other payment due on each change of owner- 
ship, one and a-half per cent. on the amount of the composi- 
tion to stand for future compositions, this payment being in 
addition to a commuted rate of three per cent. on the amount 
of the composition then ex hypothesi past due. 

It is to be roted in the first place that the annual sum of 
3 per cent. on the amount of the composition past due, 
which the vassal has the option of selecting in place of 
paying a capital sum, really does not represent the equi- 
valent of that capital sum ; for, so far as known to the writer, 
no feu-duties have changed hands upon a 3 per cent. basis, 
or at 334 years’ purchase. The average rate in the 
Edinburgh market at present is between twenty-six and 
thirty years’ purchase, or upon a basis of about 34 per cent. 
There seems no reason, therefore, for giving a vassal the 
option of paying what the Report itself expresses to be 
“a debt already accrued due” in less than what constitutes 
full money satisfaction; and here it may be remarked in 
passing, that the idea of a permanent annual payment in 
addition to the feu-duty by way of commutation does not 
seem to be the most favourable way of dealing with this 
matter; for, unless the retrograde step be taken of per- 
mitting such annual burdens to be imposed without entering 
the record, there must necessarily be some considerable 
expense in each case in preparing and recording the neces- 
sary memorandum or agreement containing even the briefest 
possible description of the property affected. This expense 
in many cases would be more than the amount involved. It 
is therefore for consideration whether a better method would 
not be to allow the vassal the option of spreading the capital 
payment of a past-due composition and compensation for 
future casualties over, say, five or even ten years, with an 
addition to represent interest. Conveyancers would then 
know, when they found a position of affairs in a title calling 
for payment of a casualty, to enquire how the payment stood, 
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and act accordingly; and the only document required beyond 
the decision of the Sheriff, or a letter fixing the amount of 
compensation, would be a simple receipt for the annual instal- 
ments on the last transmission, such as is at present granted 
for a casualty. 

Returning to the main question of the adequacy of the 
compensation proposed by the majority of the Committee, 
a first impression may be formed by consideration of the fol- 
lowing figures (the rate of interest or annual return adopted 
by the Committee—viz., 3 per cent., being assumed as the 
basis of calculation) :— 

Capital Annual 
Sum. Payment. 
Required to produce £100 15 years hence, a) £ s. vp £ 8. 
further sum of £100 30 years hence, and £100 | 
every further period of 15 years in perpetuity, . 
Required to produce £100 25 years hence, and so | 
oll every 25 years in perpetuity, 


Required to produce £100 33} years hence, and so | 
1 ’ 


on every 33} years in perpetuity, 
Required to produce £100 50 years hence, and so 
on every 50 years in perpetuity, 


The evidence led before the Committee pointed with a 
remarkable degree of unanimity to the following as represent- 
ing the rate at which casualties or duplicands fall due—viz., 
(1) in the case of urban properties of a normal character, 
where the feu-charters contain a stipulation for a duplicand at 
every change of ownership independent of the life of the last 
entered vassal, such a duplicand or casualty falls due every 
fifteen years; (2) in the case of urban properties, where 
the composition falls to be paid by a singular successor 
on the death of the last-entered vassal, one will fall due 
every twenty or twenty-five years; and (3) in the case of 
rural properties and landed estates held on the same condi- 
tion as regards composition being due, one will become pay- 
able every forty years or thereabouts. These figures are 
arrived at on the basis of actual experience on fairly wide 
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lines, but it is interesting to note that they are, on the whole, 
in the second and third cases, in accordance with actuarial 
expectation. 

It would, however, be too favourable for the superior to 
assume that he collects his casualties regularly as they fall 
due. Every practitioner is aware of cases where casualties 
have remained outlying for many years before they were 
claimed, this being due no doubt in large measure to the 
fact of the death of the last-entered vassal not being brought 
home to the superior, and, except in cases of taxed casualties, 
where it is not uncommon to stipulate for interest on past- 
due casualties or duplicands, this delay involves a dead loss of 
interest to the superior, and, no doubt frequently involves the 
loss of a casualty through intervening transmissions taking 
place before the casualty is claimed ; but as against this account 
must be taken, to some extent, of the relief duty which will 
fall to him in cases of succession when a composition is not 
payable. It is not appropriate that the saving of expense of 
collection to the superior should be taken into account in 
fixing compensation, for any commutation will effect a greater 
saving to the vassal in that respect than to the superior. 
Having the whole circumstances in view, therefore, it may 
be conceded, on a reference to the table given above, that 
an allowance of one per cent. per annum, or a capital sum of 
£33, 6s. 8d. per cent. on the highest casualty, is sufticient, but 
not more than sufficient, in certain cases of rural properties 
where an untaxed casualty of composition may, on the 
average, be actually collected every forty or fifty years. But if 
this rate be not more than adequate compensation in the least 
frequent case, it is obvious that it must fall short of adequate 
compensation to a superior in any other case, and it will be 
of importance to consider the elements which will cause : 
variation from this standard. These, as mentioned in an 
earlier part of this article, will be found to be three in 
number. 

The most outstanding element in this variation will be 
found to be the situation and character of the subjects. It 
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was proved before the Committee that houses in Edinburgh 
changed hands a little more frequently than once every 
fifteen years, and that only about ten per cent. of the new 
owners were heirs of the previous ones. Probably this may 
be taken as representing the greatest frequency of change 
alling for payment of duplicands or casualties; hut it is 
obvious that any proposal to treat such a case on the same 
basis as property in the country is to inflict as great an 
injustice upon the superior as would be inflicted on the 
vassal in rural properties were the town standard applied to 
him. Between these two limits there must be considerable 
differences in different localities, and it is to be regretted 
that more evidence was not led before the Committee as to 
the experience in medium-sized towns and villages. Perhaps 
this may yet be supplemented, in an unofficial way, by 
members of the profession having a suthciently wide experi- 
ence of that class of casualty. It is noteworthy that one of 
the witnesses examined in the case of a large number of town 
holdings was quite clear as the result of his actual collection 
that 5 per cent. upon the highest casualty would be the only 
adequate compensation to the superior he represented. This 
was not the result merely of a few years’ experience or of 
theoretical calculation, but a uniform experience extending 
over twenty years before the 1874 Act, and practically 
twenty years after it, quite clearly showing that the 1874 
Act has not materially increased or diminished the average 
rights of superiors. If, therefore, the criterion recom- 
mended by the Committee were applied to this case, it 
would mean that the average income from this source for 
the future would only be one-fifth of what it was in the 
past, involving a capital loss of £20,000 or £30,000. The 
particular case to which reference is made is not the case of 
a taxed casualty payable every change of ownership, but 
the ordinary case of a year’s rent being payable on the 
entry of a singular successor on the death of the last-entered 
vassal, and where, therefore, the greater frequency with 
which a casualty becomes payable depends not upon the 
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peculiarity of the contract but entirely upon the nature and 
situation of the subjects. 

But another important element which should undoubtedly 
enter into the calculation of compensation, is the actual 
experience of the superior in collecting his casualties and 
duplicands. It is one thing to theorise as to what ought 
to be collected and quite another thing to compare the 
actual result to the superior which may arise from his own 
experience. The superior may, from inadvertency, or 
from motives of generosity or interest, have forborne to 
collect his casualties for a long period. Suppose the case 
of an estate from which few or no casualties have been 
collected for forty or fifty years. It may be said that 
this forbearance and indulgence of the superior in the past is 
all the more reason for the vassals now paying the full com- 
pensation if the right be abolished; but the better argument 
would appear to rest on the consideration that the vassals 
rightly or wrongly have come to transact iter se on the 
basis of the superior’s usage or custom as regards casualties— 
in fact, that the superior has himself by his actings put a 
construction on his contract which is inconsistent with the 
idea of as full compensation for future casualties being paid 
to him as would fall to be paid to a superior whose vassals 
have all along transacted inter se, and with the superior on 
the basis of the casualties being rigorously collected. It seems 
probable that this variation from the normal condition of 
affairs would sometimes, but not frequently, operate in favour 
of the vassal even as compared with the minimum normal 
rate given above; but whichever way it operates it would 
seem to be a proper element for consideration in fixing com- 
pensation, and would form a valuable guide to any tribunal 
dealing with the question of compensation in individual 
cases, were that resolved on. 

The third element of variation arises from the endless 
special contracts made with reference to duplicands or 
casualties which it would unduly prolong this article to 
particularise. Thus in most taxed casualties it makes no 
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difference whether the next vassal is an heir or singular 
successor, and therefore the sole question which enters into 
the rate of frequency of future casualties is the expectation 
of life of the last-entered vassal independently of the status 
of his successor as an heir or singular successor. Such 
special contracts are generally found associated with taxed 
casualties. Their intention is to make a casualty more 
frequently payable in respect of the diminution in the 
amount of each, and it is therefore inequitable to ignore such 
special contracts in fixing compensation and to sweep all into 
categories only suited to the case when a payment least 
frequently recurs. The majority of the Committee, however, 
only take cognisance of one of the many variations of the 
contract—viz., where the casualty or duplicand is payable on 
each change of ownership, and for this they only allow one- 
half more than the rate of compensation calculates for the 
normal minimum case. But the result of actual experience 
showed that in a town where there was a stipulation for 


payment of a duplicand each change of ownership, six per 
cent. (in place of the 14 per cent. proposed by the Committee) 
was the rate which would give the same annual return from 
the casualties or duplicands collected in the past during a 


long series of years. 

Do tliese considerations apply in any large number (or in 
the majority) of cases in favour of the superior as entitling him 
to be dealt with on a more favourable footing than the lowest 
normal one? It cannot be doubted that numerically by far 
the larger number of feus are held either with taxed casualty 
and under special contract as to their period of recurrence, or 
relate to urban or quasi-urban subjects; and therefere any 
general basis which ignores these considerations must be 
inadequate. This class of feu-duty is precisely that in which 
large sums belonging to public institutions have been invested, 
and the income from duplicands or casualties, which as a rule 
in such cases are regularly collected, has been taken into 
account in arriving at the price. It is hard to see why large 
sums should be taken out of the pockets of such institutions, 
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who hold their funds for the benefit, in large measure, of the 
‘“‘Have-nots,” and should be transferred to the pockets of their 
vassals who are always people at least so much in the position 
of ‘‘ Haves” as to be able to own their own houses; but this 
would undoubtedly be the result in many important instances 
if the recommendations of the Committee are adopted. 

As already shown, however, these considerations, point- 
ing as they do to the inadequacy or incompleteness of the 
recommendations of the Committee on the basis of an 
average rate, seem to lead to the conclusion that some other 
solution of the question than the fixing of an average rate is 
necessary, and the suggestion made in an earlier part of the 
article is submitted as affording a satisfactory solution. 

The other parts of the Report deal at length with 
the following subjects:—(1) Enfranchisement of building 
leaseholds ; (2) acquisition of building land by local authori- 
ties; (3) sites for dwelling-houses for public officials; 
(4) remedy for injury to buildings by mineral workings; 
and (5) commutation of multures. 

I cannot at present enter upon any of these subjects ; 
but, with reference to the question of mineral damage and 
the right of support for buildings above mineral workings, it 
is for consideration whether the question might not be solved 
by giving to local authorities power to constitute a district 
for the purchase of the minerals which the superior has 
power to work under that area, and to assess the district 
for such purpose. Those parties who had already stipulated 
for right of support for buildings from the superior would 
only fall to be assessed at a modified rate. ‘The ultimate 
result of this operation would no doubt be that the district 
would contract with the mineral tenant for the mineral being 
wrought out in such a way as to afford a reasonable support ; 
and probably the balance of loss not recovered from the 
minerals themselves, and thus ultimately falling upon the 
district, would be trifling. 

It is hoped that the observations submitted in this 
article may lead to other members of the profession express- 
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ing their views on the important questions raised by the 
Parliamentary Committee, so that the matter may be fully 
discussed hefore it becomes crystallised in the form of a 
Government vill, This is almost entirely a question for the 
profession, and mainly for the conveyancing side of it, and 
its views, if properly expressed, are likely to find response in 


legislation. 


ALEX. W. BLack. 











A POINT OF SEA LAW. 


HE gale which swept across the West coast on the even- 

ing of the 17th and the morning of the 18th Novem- 

ber last, gave occasion to an interesting legal discussion in 
the case of Currie v. Allan & Campbell.(a) On the evening 
in question, two steamers, the Dunlossit and the Easdale, 
lay moored side by side to the quay at Port Askaig in Islay, 
the Easdale being outside, and a third vessel being next 
the quay. During the gale the Dunlossit suffered damage 
by contact with the Hasdale and the other vessel, and the 
Dunlossit was in considerable peril; but owing to the 
gale it was impossible to move the Kasdale with safety. 
The master of the Dunlossit, after some delay, cut the 
moorings of the Hasdale and steamed out to sea, thus 
saving his own vessel. The Hasdale was stranded on 
Jura and suffered damage, for which the owner now 
sued the owners of the Duzlossit. The ostensible defence 
was that the Easdale was in fault—(1) In mooring as she 
did alongside the Dunlossit ; and (2) in not moving at once 
when called upon so to do by the Dunlossit, so as to allow 
the latter to get clear. These contentions were negatived in 
point of fact by the Court, and the defenders were thus com- 
pelled to fall back on the “arrogant” defence that they were 
entitled to cut the ropes of the Hasdale and allow it to 
become a wreck, in order to save their own vessel, and yet 
were not bound to make any compensation. The Court 
unanimously held that they were not so entitled, and that 








(a) 17th July, 1894, 31 S.L.R. 814. 
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they were liable in damages. A large portion of the argu- 
ment appears to have been directed to the question of negli- 
gence, but this appears really to have been irrelevant. Every 
act was deliberate. The Hasdale lawfully entered the har- 
hour, and was entitled to take up the berth she did. She 
was prevented from leaving by vis major. The master of 
the Dunlossit cut the moorings deliberately, and regardless 
of the consequences to the Hasdale. There was therefore on 
the facts no question of negligence raised. If, however, the 
Easdale had come into the harbour during the gale, and the 
master had attempted to save his own vessel by mooring it 
in such a way as to prevent the Dunlossit sailing out and so 
saving herself, the position of parties might have been reversed. 

The pursuers had no difficulty in showing from analogous 
cases that one owner has no right to save his property at the 
expense of a neighbour's property. Conterminous mine 
owners and proprietors of lands bounded by a river are 
not entitled to embank their lands so as to throw exces- 
sive floods on their neighbour’s lands. A single example 
may be found in the case of Whalley v. The Lancashire 
and Yorkshire Railway Company (1884), 13 Q.B.D. 131, 
where the Court of Appeal hold that though the Company 
had not brought the water (an excessive rainfall) on their 
lands, they had no right to protect their property by 
transferring the mischief from their own land to that of 
their neighbour. 

The case of the Clara Kellam, L.R. 3 A. & E. 161, 
quoted in argument, gives no countenance to the defender’s 
contention, for though the Court there pointed out how the 
wrong-doing vessel might have saved the telegraph cable 
as well as the anchors, when these had become entangled, 
they were far from laying down the proposition that when 
there is a conflict between a man’s right of property and 
that of his neighbour, the neighbour's must give way. The 
best authority quoted by the defenders was a passage from 
Balfour's Practicks, p. 625. ‘Gif ony ship, be force of wind 
or storm of wether is driven upon the anchor towis of ane 
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uther ship, and the master or shipmen cuttis the saidis towis, 
they may not be eallit nor persewit thairfoir, gif they could 
not utherwayis saif thameselfis.” It may be noted that 
the Dur/lossit did not in the opinion of the Court discharge 
the burden of proof here laid on her. But if this is good 
law, it might result in a naval battle between two ships in 
imminent danger of collision, each trying to sink the other. 
Nor does the analogy of general average help the defenders, 
The persons whose property is saved contribute there to 
share the loss of those whose property has been sacrificed. 

The question raised is not novel, and is probably 
as old as navigation itself. We can trace a discussion 
of the precise question through our law authorities, from 
the days of Labeo and Proculus in the first century 
of our era, and it may not be unprofitable to comply 
with Lord M‘Laren’s invitation and refer shortly to some 
passages where it is discussed by jurists and moralists. 

Lord Kames (Equity, Preliminary Discourse, Chap. II.) 
sums it all up in one sentence :—‘“‘If in a storm my ship be 
drove among the anchor-ropes of another ship, which ropes 
I am fore’d to cut in order to get free, the act is lawful, pro- 
vided I be willing to pay the value.” Ina note he animad- 
verts on two texts of the Digest.: L. 29, § 3, Ad Leg. 
Aquil. and L. 49, § 1, eod. The former runs thus :— 





‘Item Labeo scribit, si cum vi ventorum navis impulsa esset in funes 
anchorarum alterius, et naute funes precidissent, si nullo alio modo, nisi 
precisis funibus, explicare se potuit, nullam actionem dandam.” 


But all that Labeo points out here is that there is no 
action under the Aquilian law, because the act was not 
malicious or negligent; and so in section 5 Ulpian 
remarks :—“Si funem quis quo religata navis erat, preeci- 
derit, de nave, que periit, in factum agendum.” Lord 
Kames, further on in the same work (Bk. I., Pt. I., sect. 
2, art. 1), in discussing the maxim nemo debet locupletari 
jactura aliena, refers to general average, and several passages 


might be quoted if space permitted. J. Voet (Pand. IX. 2, 
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15) points out that the modern rules as to accidental colli- 
sions are different from the Roman. 

Grotius (De J. B. and P. IL, 2, 6, 3, and II., 2, 8, and 9) 
founding on the passage in the Digest above quoted, lays it 
down that ropes or nets, against which one’s ship has been 
driven, if it cannot otherwise be extricated, may be cut, but 
subject to three conditions—(1), the person so acting must, 
if possible, have the consent of the person injured, or the 
warrant of a magistrate ; (2), the other person must not be 
in the same necessity; and (3), if possible, restitution must 
be made. 

So Pufendorf (Law of Nature and Nations, Kennet’s 
translation, II., 6, 8) in discussing the Right and Privilege of 
Necessity, says :— 

“The danger or necessity of our own goods seems to allow us the privi- 
lege of destroying or of invading those which belong to other men, yet with 
these provisos—that the danger did not happen through our fault; that we 
cannot find a more convenient way of removing it ; that we do not ruin a 
more valuable thing of our neighbour’s for saving one of our own inferior in 
price and consideration ; that in case the other thing had not been lost but 
for our sake, we pay the price of it; and, lastly, that if what belonged to 
our neighbour must have otherwise been destroyed together with ours, if we 
had not preserved the latter by making away with the former, that then we 
consent to bear a part in the damage. On this foundation is grounded the 
equity of the Rhodian law de jactu. . . . Thus, too, if my vessel be driven 
upon the cables, or the nets belonging to another, I have liberty to cut them 
in pieces if I cannot otherwise get clear. And, if my own neglect did not 
bring me into that trouble, I am to answer but for half the cost.” 

With regard to the parallel case of saving one’s house 
from fire by pulling down a neighbour's, he observes :— 

“It would be indeed unreasonably hard that, when I have saved my 
own concerns by destroying those of another man, the whole loss should be 
thrown upon him, whilst the whole advantage lights on me.” 

Rutherforth, in his Institutes of Natural Law (I. 80-85), 
adopts Grotius’ rule, with its exceptions and the reasons 
adduced by him. 

Francis Hutcheson may be cited as a pure philosopher on 
the same side. He discusses (Moral Philosophy, Bk. II. ch. 
7), the right and privilege of necessity at great length. 

VOL. VI.—NO. 4. 2B 
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“Tis an ordinary law,” he says, “that no man shall use or destroy any 
part of another’s property without his consent.” 


The examples of exception urged are the saving of life 
and the public safety. He shows the danger of extending 
a rule of necessity, and concludes thus :-— 

* But all such damages due to others for our preservation from greater, 
oblige us to make full compensation when we are able. The great proba- 
bility or certainty of our making future compensation justifies many steps 
which otherways would have been unwarrantable.” 


Passing from the moralists and turning to the jurists, as 
represented in the maritime codes, we find clear evidence 
that the cutting of a rope is a temptation not to be resisted 
by the average mariner, In the Black Book of the 
Admiralty (Sir Travers Twiss’ edn. I. 45), we read :— 


“Item if any one be indicted that hee hath willingly cutt the cable of a 
ship without any reasonable cause, whereby a ship is lost or any man killed, 
for the death of the man hee shall be hanged, and if noe man bee killed, hee 
shall restore to the owners of the ship the value of the ship and the 
damages, according to the discretion of the admirall, and shall pay a ftine to 
the King if hee hath wherewithall. And if hee hath not wherewith to satis- 
fie for the said ship, and the owner thereof will prosecute him, if hee bee 
thereof convicted by twelve men, hee shal be hanged, and in such case he 
shall not be condemned at the King’s suite,” &c. 


There is no indication anywhere of what would be 
accepted as a “reasonable cause.” Sections 15 and 16 deal 
with collisions in a harbour (pp. 109-111). 

“Two shyppes or more lyeing in a haven at scant of water, and one of 
the ankers lye to nere another shyp, the mayster of the sayd shyppe ought 
to say, Mayster take up your anker, it is to nere us and may doo us harme. 
And yf they wyll not remeue it, the mayster and his maryners that might 
have the domage may take it up and set it ferther frome them, but yf the 
other wyll not suffre them and it do them domage, the other must restore 
Rises 


There is no provision for the wronged ship taking law 
into its own hands and causing a disturbance in the harbour. 
This identical provision appears with merely verbal differ- 
ences in the Customs of Oleron and Judgments of the Sea 
(Twiss, I]. 231); the Gotland Sea Laws (IV. 89); the Laws 
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of Wisbuy (2b. 273); the Purple Book of Bruges (zb. 323) ; 
the Sea-Laws in Flanders (7b. 437). These are all drawn 
from one source, and perhaps as M. Pardessus notices (Lois 
Maritimes, II. 174), the texts in the Digest on the Lez 
Aquilia, and the sections of the Réles d’Oleron already 
referred to are the foundation of the whole subsequent 
literature. The passage from Balfour’s Practicks quoted to 
the Court is evidently borrowed indirectly from the Digest. 

The Wisby Town-Law on Shipping (Twiss, IV., 391), 
contains the following provisions :— 

“Or Moorine To BoTH BuLwaRks. 


“‘Tf a ship enters the harbour and fastens her hawsers to both bulwarks 
across the way of vessels, and a ship comes sailing in against the hawsers, 
the damage, which the vessel coming in sustains, the vessel which carried 
out her hawsers shall make good by half, and in addition pay three marks 
to the town. If the vessel coming in shall cut away the hawsers, she is not 
obliged to compensate for the damage.” 


This applies to a very small harbour with a narrow single 


entrance. Ifa storm were raging in the Baltic, no one could 
say that a vessel would be entitled to bar the entrance to 
a harbour of refuge. The imposition of a fine of the same 
amount as for injuring the piers or bulwarks (Chap. I.) shows 
that the first ship-owner is a wrong-doer. 

We may now take in conclusion the great code of the 
Consolat del mar (Customs of the Sea, T'wiss, Black Book of 
the Admiralty, III., pp. 283 and ff.). Four chapters of 
considerable length are devoted to the subject of collisions in 
harbours. The substance of these may be shortly stated. 
There is no liability for pure accident. Negligence may 
be inferred from failure to procure or use additional pre- 
cautions in stormy weather. 

Thus “if the ship or vessel is able to borrow or hire cables, or is in 
a place where the managing owner of a ship may procure them, and those on 
board the ship or vessel, which shall have moored after the first ship or 
vessel, in whatever place they may be, shall say to the other ship that they 
should take care to moor more securely, in order that they may not do any 
damage, that it is not fine weather, and that they have fears that bad 
weather will supervene, and if those on board the ship or vessel which shall 
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be the first moored reply that they do not intend to moor more securely ; if 
thereupon bad weather supervenes, according to what they have said and 
showed who were on board the vessel which was the last moored, and if the 
ship which was the first moored shall do any damage to that vessel which 
arrived and was moored after her, she is bound to make compensation for all 
the damage which she may have done to her by reason of the warning 
which was announced and declared to them by those on board the ship or 
vessel, which entered the last. But, nevertheless, if the ship which first 
arrived has given out all her cable, and has made every effort, whether she 
be in a place or not where she can find additional tackle, she is not responsi- 
ble for the damage which she may do to the other.” 


Chapter 158 (p. 289) deals with the case of several 
ships lying in a port or roadstead, and overtaken by bad 
weather. They are to exercise caution and moor well and 
strongly, 


‘“* And,” it proceeds to say, “if by chance during such bad weather, the 
tackle of any of the ships or vessels shall fail her, and she shall drive against 
the others and do them any damage, if the ship or vessel of which the 
tackle has failed has done all in her power to moor herself, and the tackle 
which she had has been good and sufficient for that ship or vessel, and for 
one still larger than she is, the damage which has been done shall not be 
made good to the vessel which has sustained it, because it has not been 
caused by the fault of him to whom the vessel, of which the tackle has 
failed, belongs; still more, for another reason, because she has done all in 
her power to moor herself ; still further, because the tackle which has failed 
was good and sufficient for that ship or vessel, and for one larger than her. 
And, accordingly, for the reasons above said, she is not bound to make com- 
pensation for the damage which she has caused to any vessel. Neverthe- 
less, if the managing owner of that ship or vessel, of which the tackle has 
failed, shall have put out a cable by which she was moored less strongly 
than she ought or could have been, and the tackle which he had has not 
been sufficient for his ship or vessel, nor even for a smaller one than her, 
if for these reasons above said his ship or vessel shall cause any damage, he 
is responsible to make good and compensate all that damage to those who 
have suffered or sustained it by fault of weak or of bad tackle which he has 
brought with him.” 


In short he is not liable for accident but for fault. If the 
case of the Hasdale and the Dunlossit had come before the 
wise men of Barcelona, it might have been urged that the 
danger to the Dunlossit was solely due to the fact that 
the Easdale had entered the harbour and taken up a berth 
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alongside. Under the code she might be entitled to enter ; 
hut she was not entitled to endanger the safety of vessels 
already lying there. But if, in accordance with the law 
of the port, the berth of the Hasdale was a legal one, the 
Dunlossit had no right to deprive her of it by force. The 
Catalonian code allows the managing owner summarily to 
take off the head of a pilot, who cannot do what he under- 
takes; but it says nothing of cutting a neighbour’s cables 
for one’s own advantage. It is evident, therefore, that an 
appeal to precedent as embodied in the maritime codes would 
lead to the same result as the Court reached in the judgment 


under discussion. 
Wm. GALBRAITH MILLER. 














INTEREST. 
Part I. 


N the average man of the present day there are perhaps 
no two sentiments as to worldly matters more deeply 
rooted than these two contradictory ones—the desire to get 
the best possible return for his money, and contempt or 
detestation of the usurer; unless, indeed, the latter be 
fortunate enough to be a millionaire, when contempt some- 
times gives place to adulation. This deep-seated dislike of 
the money-lender, who grows rich on usury, is not of modern 
origin. It is still perhaps to some extent justifiable, and 
even where now unreasonable it is a survival of a prejudice 
originally well founded. For among all primitive races 
where commerce is yet undeveloped, the exaction of interest 
on loans was more or less associated with oppression. 
Mr. Grote in his ‘‘ History of Greece”(a) tells us that the 
poet Hesiod said “debt” and “ famine” were practically con- 
vertible terms; and he adds that in such circumstances a 
borrower ‘‘is rather a distressed man seeking aid than a 
solvent man capable of making and fulfilling a contract, and 
if he could find a friend to make him a free gift in the former 
character he would not under the latter character obtain a 
loan from a stranger except by payment of exorbitant 
interest, and by the fullest eventual power over his person 
which he is in a position to grant.” Interest in such a case 
is not the natural increase of money beneficially employed, 
but is rather a tax levied on another's necessities. Hence 





(a) Vol. III. p. 144. 














INTEREST. 363 


among the Greeks and Romans the money-lender on interest 
was looked upon as a niggardly extortioner. Such he was 
too often then, and such there is only too much reason to 
believe he still frequently is in Russia, India, and elsewhere 
in the East. The feeling which there arose in Pagan Europe 
wgainst the money-lender was perpetuated and intensified by 
the teachings of the Christian Church. The Church Fathers 
—regarding rather the blessing of the psalmist on the man 
who “his coin puts not to usury” than the sanction accorded 
in the Gospel to the “ receiving one’s own with usury,” when 
the usury is the result of legitimate trade—placed all interest 
under the ban of the Church. In doing so they were pro- 
bably only reflecting the sentiment of the age—a sentiment 
the social and economic bases of which are not hard to 
discover—for feudalism on the one hand and the Catholic 
Church on the other had added two new and grave occa- 
sions for borrowing to those known to more primitive times. 
The former had given rise to frequent calls for ransom ; the 
latter required the devotion of large sums to endow religious 
enterprises and to equip crusades. And it was but fitting 
that for both purposes money should be provided rather from 
motives of charity than from greed of gain. Hence the man 
who lent for gain was held in opprobrium. And this worked 
inacirele. For it lessened the number of those who were 
willing to lend money, and those who did lend asked more 
interest to compensate for the obloquy under which they 
lay, interest so high that only direst necessity or the 
reckless extravagance of the spendthrift would submit to 
it. Hence the craft of money-lending fell into non- 
Christian hands, and the religious hatred of the Jew added 
strength to the grudge borne to the extortioner. No doubt to 
monarchs the Jew was useful, but even the monies borrowed 
by them, being spent in war or empty pageantry, added 
little to the comfort and much to the burdens of their subjects. 
Hence the detestation in which the medizval Shylock 
was held; and hence, too, the less reasonable prejudice 
against interest on money in any shape or form. 








THE 
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If the causes of the growth of this prejudice are thus 
clear, those which brought about its partial removal are 
no less patent. Already in the interval between the expul- 
sion of the Jews from England and the Reformation, the 
logic of events had accustomed men’s minds to the propriety 
of interest in certain special cases, and to meet these the 
canonists formulated several exceptions sanctioning interest. 
Perhaps one of the most interesting is the marine interest, 
allowable under bottomry and respondentia contracts for 
the great risk involved. These exceptions were introduced 
not by open enactment, but through the medium of fictions. 
As to this, Mr. Ross says in the introduction to his lectures : (@) 
“To the devices fallen upon to defeat these laws (as to 
money), the greater part of the deeds now in use both in 
England and Scotland owe their origin. ... The judges 
could not award interest for the money—that would have 
been contrary to law, to moral feeling—and an oppression 
of the debtor. But upon the idea of damages, and of failure 
of the debtor in performance, they unmercifully decreed for 
double the sum borrowed.” 

It was not, however, until the Reformation that a serious 
breach was made in the wall of superstition by which this 
doctrine had been surrounded. The Reformation swept away 
many of the restrictions of the canonists, and its advent was 
contemporaneous with discoveries which opened wide fields 
for lucrative employment of money in trade, and with the 
rise in numbers and influence of a shrewd well-to-do class 
who recognised that, be the explanation what it might, 
money so employed did yield an increase in which they 
might share without hurting any one. The wall was, 
however, only broken. The old teaching of Aristotle, that 
money was unproductive, caught up by the philosophers 
of the day, re-enforced the precepts of the churchmen, 
and secured the passing of several Acts limiting the 
amount of interest exigible, beginning with 1587, ¢. 52, 














(a) Vol. I. p. 4. 
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and ending with 12 Anne, Stat. 2, ¢. 16, which remained in 
force down almost to our own day. 

Whether owing to the national tendency to “look to 
both sides of the bawbee,” or to the national shrewdness 
which pierced the fallacy underlying the Aristotelian doc- 
trine, it certainly is the fact that the shackles of the 
medieval prejudice were worn more lightly in Scotland than 
across the Border, and our law in post-reformation times 
developed along lines much more liberal in regard to allow- 
ing interest, than did that of England. In both countries, 
certainly, there were usury Acts, but in England they were 
rather a second line of defence, to be relied on only 
against the machinations of the cunning usurer who in 
his pursuit of interest had surmounted the obstacles pre- 
sented by the common law; whereas in Scotland, they 
rather formed a single barrier to prevent the undue en- 
croachments of a tendency to which otherwise free play 
was allowed. 

The law of England as to interest has quite recently been 
fully considered in a case which is specially valuable for 
illustration, not only because of the variety of grounds on 
which the claim for interest was founded, but also because, 
owing to the magnitude of the sums involved, the Courts 
gave the most anxious consideration to the possibility of 
awarding interest, and so examined the question from every 
standpoint. ‘The case referred to is The London, Chatham, 
& Dover Railway Company v. The South-Eastern Rail- 
way Company(a) the circumstances of which were briefly 
these :— 

By an award made in a submission relative to a joint 
traffic agreement between the two railway companies, it had 
been determined that accounts should be rendered by each 
company to the other in May; that a payment of not less 
than 75 per cent. should be made, on account of the balance 
appearing to be due on the face of the accounts so exchanged, 





(a) [1892], 1 Ch. 120; [1893], A.C. 429. 
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and that this payment should be made as soon after the 1st 
of June as possible, and not later than the 15th of June. 
A large balance having become due by the South-Eastern 
Company, the London, Chatham, & Dover Company 
brought an action to recover it. The accounting was dealt 
with by an official referee, who found a large sum due, of 
which about £36,000 was for interest. Of this allowance of 
interest the judge of first instance (Kekewich, J.) approved. 
On appeal, however, the Court of Appeal (consisting of 
Lindley, Bowen, and Kay, L.J.J.) disallowed the item of 
interest; and on the plaintiffs carrying the case to the 
House of Lords, this finding was there adhered to. The 
claim for interest was maintained by the plaintiffs upon four 
grounds: (1st), That the principal was a debt or sum certain 
payable at a certain time under a written instrument—that 
accordingly interest was due under section 28 of Lord 
Tenterden’s Act (3 & 4 Wm. IV. ¢. 42), the terms of which 
will appear in the sequel. (2nd), That a sufficient written 
demand had been made to entitle to interest under that 
statute. (3rd), That the amount, even if indefinite, being 
capable of ascertainment but for the defending company’s 
own default in rendering accounts, interest must be due ; 
and (/astly), That interest was claimable at common law on 
moneys improperly withheld. 

The terms of the section of Lord Tenterden’s Act founded 
on are as follows: “That upon all debts or sums certain 
payable at a certain time or otherwise the jury, on the trial 
of any issue or on any inquisition of damages, may, if they 
shall think fit, allow interest to the creditor at a rate not 
exceeding the current rate of interest from the time 
when such debts or sums certain were payable, if such 
debts or sums certain be payable by virtue of some 
written instrument at a certain time, or if payable other- 
wise, then from the time when a demand of payment shall 


have been made in writing, so as such demand shall give 
notice to the debtor that interest will be claimed from 
the date of such demand until the term of payment, pro- 
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vided that interest shall be payable in all cases in which it 
is now payable by law.” 

On the first three points raised by the appellants, the 
Lords held that their case could not be brought within the 
Statute. Lord Herschell, without absolutely deciding the 
point, indicated that the weight of authority was opposed to 
regarding a date not fixed but determinable as a “time 
certain.” His opinion as to this is so strongly expressed, 
that, taken along with the concurrence of Lords Watson and 
Morris, it may be regarded as practically decisive of the 
question. It may, however, be noticed that the result is 
hardly consistent with the declared intention of the Act to 
assimilate the law as to interest on debts constituted by 
instruments generally to the law in regard to Bills. but, 
apart from this difficulty, the Lords were unanimously of 
opinion that the fact that the payments were merely percent- 
ages on a trial balance, some part of which might conceivably 
require to be returned, precluded their being looked upon as 
sums certain. On the second and third points it was also 
held that while there may be circumstances of fault on part 
of a defender such as will in equity excuse a want of literal 
compliance with the requirements of the written demand 
under the Statute, there was in the case no evidence even of 
such an imperfect demand having been made, as it was quite 
within the pursuers’ power to make. It is from the anxious 
consideration given to the fourth point, the common law of 
interest, that the case derives its importance. All the judges 
were desirous, if possible, to award interest as equity seemed 
to require it. The leading opinion was given by Lord 
Chancellor Herschell(a#) who fully reviewed the authorities. 
The result appears in the following passage from his 
opinion :—‘‘ The appellants contend that even although they 
might not, under the terms of Lord Tenterden’s Act, be 
entitled to interest, yet interest might be given by way 
of damages in respect of the wrongful detention of their 





(a) Ibid. p. 437. 
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debt. I confess that I have considered this part of the case 
with every inclination to come to a conclusion in favour 
of the appellants to the extent, at all events, if it were 
possible, of giving them interest from the date of the action ; 
and for this reason that I think, that where money is owing 
from one party to another, and that other is driven to have 
recourse to legal proceedings to recover the amount due to 
him, the party who is wrongfully withholding the money 
from the other ought not in justice to benefit by having that 
money in his possession and enjoying the use of it, when the 
money ought to be in the possession of the other party who 
is entitled to its use. Therefore, if I could see my way to do 
so, I should certainly be disposed to give the appellants, or 
anybody in a similar position, interest upon the amount with- 
held from the time of the action brought at all events. But 
I have come to the conclusion, upon a consideration of the 
authorities agreeing with the Court below, that it is not 
possible to do so, although, no doubt, in early times the view 
was expressed that interest might be given under such 
circumstances by way of damages.” 

Lord Watson said:(a) “Whatever might be said in 
regard to the older authorities upon the matter of interest, 
I am of opinion that the law laid down by Lord Tenterden, 
in Page v. Newman,(b) to the effect that ‘interest is not due 
on money secured by a written instrument, unless it appears 
on the face of the instrument that interest was intended to 
be paid, or unless it be implied from the usage of trade, 
as in the case of mercantile instruments,’ is not now open to 
question. The Act 3 & 4 Will. IV. c. 42 is evidently framed 
upon the assumption that the law was correctly stated by 
Lord Tenterden in that case, and in dulio a statutory 
recognition is not unimportant. Besides, Lord Tenterden’s 
rule, except in cases where it has been relaxed by the statute, 
appears to have been followed in the decisions since its date.” 
Lord Shand, in concurring, took occasion to emphasise the 





(a) P. 441. (b) 9 B. and C, 381. 
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difference between the English and Scots law on the matter. 
“T confess,"(a4) he said, “I have looked with very great 
anxiety to the possibility under the law of England, as I have 
heard it argued, of giving interest in this case, for I cannot 
help thinking that a gross injustice is the result of withhold- 
ing it. It appears to me that it is a defective state of the 
law that one party should be entitled to retain a large sum 
such as this is—it might have been a smaller sum, but the 
principle would have been the same—it strikes me more 
forcibly when you come to deal with such sums as this, 
simply by creating delay in furnishing the requisite accounts, 
and by refusing payment. . . . I shall only add that I regret 
that the law of this country in regard to the running of 
interest is not like the law of Scotland, with which I am more 
familiar. In that country it is the common and ordinary 
practice in bringing an action for money which is due, to con- 
clude not only for payment of that money, but for payment 
of interest upon it from the date of citation or service of the 
summons, and interest is decreed as a matter of course on 
whatever balance is found to be due. I may say that it isa 
rule which has received general effect, that where money is 
shown to have been due and to have been demanded, interest 
runs if the demand or request for payment has not been 
acceded to. That is the case even although too large a sum 
may have been demanded. If it be found that a sum short 
of what was demanded is due, still the law gives interest, 
unless the amount really due has been tendered. It is not 
necessary that an intimation must be made that interest will 
be demanded in order that interest shall run, and I cannot 
help thinking that it is desirable that no such strict law as 
that expressed in Lord Tenterden’s statute should continue to 
be the rule in this country.” 

It will be observed that Lord Tenterden’s Act contained 
a provision saving all cases in which interest was due by the 
then existing law from being interfered with by its operation. 








(a) P. 443. 
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These cases were practically resolvable into two classes—viz, 
(1st), where the payment of interest was clearly within the 
contemplation of parties as a term of the contract, and (2nd) 
where interest was by mercantile usage exigible—as regards 
money—but Lord Tenterden himself laid it down in Page v. 
Newman that “It is a rule sanctioned by the practice of 
more than half-a-century, that money lent does not carry 
interest.” 

The law of England, indeed, in regard to this matter of 
interest, affords—except where its growth has been forced by 
the general law merchant—an instance of arrested develop- 
ment. It has certainly outgrown the canonical conception 
of interest as utterly and inevitably immoral, but it has not 
yet recognised the true character of interest as the share of 
produce of money beneficially expended, which ought in most 
cases naturally to follow as an accessory on its principal. 

The contrast which the continued development of the 
law of Scotland presents is apparent from the statement of 
Professor Bell.(a) ‘According to the juster principles of 
Roman jurisprudence not only an express breach of contract, 
but also an inconvenient delay in payment, gave a claim to 
interest—minus solvit qui tardius solvit nam et tempore 
nmunus solvitur. Since the prejudice against the taking of 
interest expired on the Reformation, the law of Scotland has 
been settled that breach of contract, or mora in payment, 
raises this claim without any enquiry into actual damage, and 
estimating all losses arising from this cause by the same rule 
—viz., according to the legal rate of interest. . . . When 
the taking of interest by contract reprobated by the canon 
law came to be sanctioned, the general rule was hostile to 
the claim unless the paction was express. But in later times 
the exceptions introduced have been so numerous that were a 
rule now to be laid down it would be inore correct, reversing 
the proposition of the ancient law, to say that interest is due 
in all cases where money is lent, or where the use of tt is 





(a) Compare I. 691 and 692. 
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taken or retained; unless from the circumstances of the 
case there is ground in equity to hold that imterest was not 
meant to be demanded.” 

On these principles interest has been allowed on bonds 
to pay money at a fixed date from the date when the 
money is due; on illiquid obligations from the date of cita- 
tion, or of decree establishing the date; by mercantile 
custom when the usual term of credit has expired; on 
advances by law agents from their date, and on their 
accounts from the expiry of a year after rendering; on 
ordinary open accounts, either from citation or judicial 
demand, or from the expiry of a year after the last entry 
(this being still a moot point); on the price of heritage from 
the date of entry, as a surrogatum for the enjoyment of the 
subjects; and in all cases of loan, intromission, possession, 
and enjoyment of the use of money after it ought to have 
been paid, unless special circumstances render this inequit- 
able. 

Probably for the reason that the principles and usages of 
the feudal law had become fixed while interest was still under 
the ban of the Church, interest is not, apart from stipulation, 
allowed on arrears of feu-duties or ground annuals; and 
in Mazwell’s Trustees v. Bothwell School Board (a) the 
Court held that even where there was a stipulation for 
interest on arrears the vassals were not thereby barred from 
purging an irritancy by payment of the bare arrears of feu- 
duty without interest. Here the rate of interest was not 
specified, but the judgment did not turn on this, but on 
the impropriety of extending a statutory penalty of tinsel to 
enforce a pactional claim of damages. 

The length to which our law has gone in allowing interest 
is strikingly illustrated in the very recent case of Dunn & 
Sons v. The Anderston Foundry Company (b), 8th June, 
1894. Here the pursuers had agreed to provide tonnage at 
thirty-three shillings and sixpence per ton for about 130,000 





(a) 20 R. 174. (b) 31 S.L.R. 696. 
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tons of iron sleepers to be shipped by defenders to South 
America, the latter binding themselves to ship not less than 
4000-5000 tons per month. For some time the defenders 
shipped iron as agreed upon; thereafter they for two 
months shipped less than the contracted amount, and finally 
ceased shipments. Freights having fallen in the meantime, 
the pursuers raised the action for the difference between 
what they actually earned and the amount they would have 
earned had the defenders implemented the contract, and also 
concluded for interest on each monthly payment from the 
due date. The Lord Ordinary (Low) found them entitled to 
a large sum, but refused to award interest, remarking that 
“Interest is due where there is a contract to that effect; in 
the case of bills it is provided for by statute; in the case of 
loans the obligation to pay interest has long been recognised, 
and interest will be awarded where payment of a sum which 
is due, and of which payment has been demanded, has been 
wrongfully refused.” 

‘“T think that that exhausts the class of cases in which 
decree will be given for interest, and it is no novelty fora 
party, to w hom a sum of money is due, not to be entitled to 
interest, as in the case of feu-duties or ground-annuals. 
Further, although claims for loss arising from breach of 
contract sustained a considerable period before the action 
was brought must frequently have occurred, no case could be 
cited in which interest upon the loss prior to the date of 
action had been allowed. Therefore, although I do not say 
that cases might not occur in which a jury, or a judge 
sitting as a jury, might competently award as damages 
interest upon loss sustained through breach of contract prior 
to the date of the action, yet I think the circumstances 
of the case would require to be very exceptional to justify 
the adoption of such a course.” The defenders having 
reclaimed, the pursuers took the opportunity to press for 
interest, arguing that what they were asking was not interest 
on damages, but the produce of money wrongfully withheld 
from them, and therefore part and parcel of the damage. 
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To this view the Second Division assented. The Lord 


Justice-Clerk, who gave the leading opinion, said :(@)—‘“ I 
hold that the monthly sums which would have been due 
under the contract and the loss occasioned by their not 
being timeously paid put together are the measure of the 
damage caused by the breach. To give to the pursuers both 
of these things is not, as I think, giving them damage and 
adding interest to the damage, but truly making up the 
damage they are proved to have suffered by non-fulfilment 
of their contract by the defenders. I therefore think that 
on this matter also, effect should be given to the pursuers’ 
contention by awarding them such an amount of damage as 
will cover both the particular sums unpaid and the additional 


amount they have lost through not having had the use of 


their money, which, although of course it can only be calcu- 
lated in the form of interest, is truly an element of the actual 
damage sustained.” 

It seems to follow from this decision that in all cases 
where damage from breach of contract is resolvable into the 
deprivation of the party claiming damages of a sum of money, 
the benefit of which he would otherwise have enjoyed, interest 
from the date of the breach or the date when the money 
would have been enjoyed must be awarded as part of the 
damage when the amount ultimately comes to be assessed. 

A trace of the old medizeval régime seems still to linger 
in our law in regard to compound interest. This is not due 
in the ordinary case, and Professor Bell says that it is not 
even lawful in a loan to stipulate that if the interest be not 
paid it shall bear interest.(b) Generally speaking, it is only 
allowed in judicial accumulations ; on bankers’ accounts and 
on agents’, trustees’, tutors’, and factors’ accounts where there 
is an obligation to accumulate and invest the funds annually ; 
on Indian accounts ; and when in commercial or other trans- 
actions there is a fixed usage. 

So much for the law of interest as bearing on the cireum- 


(a) Ibid. 697. (b) Com. TI. 695. 
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stances in which interest is due. Not less interesting or less 
worthy of consideration, both historically and as matter of 
present day concern, is the question of the legal rate of 
interest applicable at different times and to various cireum- 
stances. But as this has within recent years engaged the 
attention of the Courts in quite a number of cases, it may 
very well be reserved for separate treatment. 


J. RoBertoN CHRISTIE. 
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Inebriety, or Narcomania: Its Etiology, Pathology, Treatment, and 
Jurisprudence. [sy Norman Kerr, M.D., F.L.S. Third Edition. 
London: H. K. Lewis, 1894. 

THE aim of the writer of this book is a good one. He desires, in the first 
place, to show the causes which produce intemperance, the condition of its 
victims, and the way in which they should be treated with a view to their 
reformation. He also gives a large amount of information on the subject 
of the legal relations of intemperance, its legislative treatment, and its 
relation to civil and criminal law. 

The first, or medical part of the book, contains many valuable 
observations, the result of the author’s experience in dealing with 
inebriety. He includes under the term inebriety the inordinate use of 
every kind of intoxicant, including not only alcohol, but opium, cocaine, 
chloral, chloroform, ether, chlorodyne, gelseminum, sulfonal, sumbul, 
eau de Cologne, and ginger ; but the inebriety of alcohol is necessarily the 
subject chiefly dealt with. The principles of treatment which he lays 
down are substantially the same in all the varieties of the condition; the 
withdrawal of the intoxicating agent, either at once, or nearly at once, 
the giving of medicines for the relief of nervous irritability, which is 
really the substitution of moderate doses of other intoxicants for the 
obnoxious one, and the restoration of bodily vigour by nourishing food, 
regular exercise, and healthy occupation. It gives the reader contidence 
in Dr. Kerr's judgment as a physician to find that he has no belief in 
the “strychnine cure,” the “bark cure,” or the “ kola cure,” or any of the 
other vaunted “cures,” and that he “is unable to regard hypnotism as a 
useful remedial] process with inebriates.” Our confidence in Dr. Kerr is 
still more warranted by finding that he has no royal road to recovery 
of his own. 

A serious fault in the book is the loose and misleading way in which 
the author speaks of inebriety as a disease. There are two perfectly 
distinct things which he confuses with each other in nearly every page. 
One of these is the urgent disposition to drink, and the other is the 
effect of the intoxicant on the drinker. He calls the disposition to drink 
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a disease ; and he adduces the pathological appearances in the body of the 
dead drunkard in support of this view. It is true that he sometimes 
admits that the disposition to drink is not always a disease ; “I do not,” 
he says, “absolutely class all drunkards as subjects of disease.” But again 
and again he insists that the inclination of the drunkard to drink must be 
recognised to be a disease. This is an important matter, especially at the 
present time, when proposals for new legislation for the treatment of 
habitual drunkards are being discussed. The true state of the case is 
this. There are conditions of disease which produce a craving for stimu- 
lants. There may be such a condition of the brain and nervous system 
left by some acute disease; such a condition may be produced by an 
injury to the head, or it may be an inherited weakness in the organisation 
of the brain. But the great mass of drunkards are persons who have not 
been driven by disease to drink ; and to call the crave for a repetition of 
the stimulant in those who have contracted the habit, a disease, is an 
abuse of the word. That persistent poisoning with alcohol causes injury 
to brain, and stomach, and liver, is no reason for such an abuse. 

The opinions of Dr. Kerr on the subject of legislation for habitual 
drunkards are the result of more than thirty years’ active interest in the 
subject, and of practical contact with the difficulties which it presents, and 
they may be said to represent broadly the views entertained by the most 
capable of the advocates of additional legislation. He desires the amend- 
ment of the law “in the direction—(1) of removing the present hindrances 
to voluntary admission into a Retreat; (2) of conferring on the proper 
authorities power to commit habitual drunkards to Retreats; (3) of 
empowering guardians to detain pauper habitual inebriates for ameliorative 
treatment; (4) of providing at the public charge for inebriates who cannot 
pay, or who can pay very little, for their board and treatment; (5) of 
securing the return of patients who have escaped from a Retreat to the 

etreat without any appearance before a justice.” He also expresses 
strong approval of the Restorative Homes (Scotland) Bill which was drawn 
by the late Mr. Charles Morton, W.S., and which proposed to carry into 
effect very similar views to those expressed by Dr. Kerr. In many 
passages in the book he displays what seems to be an unnecessary sensitive- 
ness as to the use of the word penal in connection with anything done toa 
drunkard. This we think to be a weakness in the position taken by the 
author, and by many of those who co-operate with him. It is part of the 
view which insists so strongly on drunkenness being a disease, and we 
think that it would have undesirable results if this way of looking at 
drunkenness were pushed very far. It is not desirable even in the interests 
of the drunkard himself that he should be taught that it is not wrong to 
get drunk, and that he should rather be sympathised with than condemned. 
He does wrong; he puts himself in a state which makes him likely to 
injure society, and which often makes him do actual injury ; and this 
constitutes one of the strongest justifications for the interference with his 
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liberty, which Dr. Kerr and others so earnestly desire. To be labitually 
drunk is an offence against society, and to be sent even to a Retreat has 
properly somewhat of a penal aspect. 

If Dr. Kerr issues a fourth edition, he would much improve his book 


by greater conciseness, and less frequent repetition of the same ideas. 


JOHN SIBBALD. 


Banking Law, with Forms. By Wituiam Wattace, M.A., Advocate 
and ALLAN M‘NEIL, Solicitor and N.P. 


This book is sure of a considerable circulation. One of the authors is 
an examiner in law for the Institute of Bankers in Scotland; and the 
work has for its aim “to provide bankers . . . with practical assistance 
in the determination of the various legal questions likely to arise in the 
course of every-day banking business, and to supply students preparing 
for the law examinations connected with the Institute of Bankers with 
a manual dealing with certain of the prescribed subjects.” It is evident 
that the needs of the class to whom the book is chiefly addressed have been 
carefully and anxiously kept in view, and that great pains have been taken 
to give a concise and accurate statement of the law. On the whole, the 
hook is a success, and should serve its purpose well, On some points, 
however, in the interests even of students, the authors might have 
amplified their statement ; and there are occasional inaccuracies. Such 
a sentence as the following will cause the reader a little uneasiness. On 
p. 83 it is said: ‘‘ Where the payee is a fictitious (that is, fictitious to the 
knowledge of a party sought to be charged upon the bill, or inserted in 
the bill by way of pretence merely, without any intention that payment 
shall be made in conformity therewith) or non-existing person, the bill 


may be treated as payable to bearer.” On p. 79 the method adopted by banks, 


of advancing money to school boards to meet current expenses upon minutes 
passed by the boards pledging the school funds, is referred to, Authority 
is quoted for the proposition that, if the sums are bona fide expended for 
proper educational uses in the district, the board is liable. It is then 
added that in any case the members of the school board would be person- 
ally liable in repayment as having acted beyond their powers. Is there 
any authority for this general and unqualified proposition! On the other 
hand, the authors surely err on the side of unnecessary caution, and can 
hardly be founding upon usual practice when they advise bankers making 
advances to customers who have deposited money with them, not only to 
get the deposit-receipt endorsed and handed over to them, but also to 
require a letter of agreement from the depositor, stating the purposes for 
which the receipt has been lodged, and bearing a sixpenny stamp. In the 
matter of omission, we notice that the important recent case of //orsburgh 
(Lobertson’s Trustee) v. Royal Bank, 1890, 18 R. 12, does not seem to be 
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referred to. The tables of forms contained in the Appendix are apparently 
comprehensive, and will no doubt be found both practical and useful. 

The book does not profess to be presented to lawyers as containing 
a complete exposition of the principles applicable to banking law. At the 
same time, it brings together more cases on this branch of law than pro- 
bably any other Scots work, and for this, if for no other reason, members 
of the legal profession will often find it a useful and convenient book of 


reference. 
W. iH. 


A Practical Treatise on the Criminal Law of Scotland. By Joun H. 
A. Macponatp (the Right Honourable Lord Kingsburgh, Lord 
Justice-Clerk). Third Edition by the AuTnor and N. D. Macpoyatp. 
W. Green & Sons, 1894. 


We welcome the third edition of Macdonald’s Criminal Law of Scot- 
land. It is now nearly thirty years since the book was published, and 
seventeen years since the second edition appeared. A generation of 
lawyers has been brought up on it as the text-book of the criminal law 
of Scotland ; and nothing could be better than the short, precise statement 
of the law, verified in every instance by the authority of decision, statute, 
or institutional writer. But the volume is a record of results, and should 
be used as such; it should lead the student and practitioner at once 
back to Hume fora more philosophical and historical treatment, and to 
the reasoned judgments of the Justiciary bench during the present century. 
The justiciary judges of a hundred years ago do not inspire much 
confidence. 

Scotland owes the Lord Justice-Clerk a debt of gratitude for the 
reform of its criminal law procedure, which he carried through Parlia- 
ment in 1887. It was a subject that suited his practical organising turn 
of mind, and though he probably was not the first to suggest all the 
reforms, he gave them unity and cohesion, and had the courage to embody 
them in a bill, and the skill to pioneer it through Parliament. In the 
result, the procedure has been made much more simple and expeditious, 
and thereby endless trouble and difficulty are saved to those who adminis- 
ter the criminal law, and delay and vexation to those upon whom it is 
administered. 

It was, no doubt, with satisfaction that the author of the book and of 
the Act re-wrote the chapters on indictment and trial. He has given a 
perfect repertory of modern forms, in which te libel varied phases of 
crimes at common law and under statute. These will be most useful 
alike to prosecution and defence, and have besides the merit of making the 
charge intelligible to the person most concerned — viz., the illiterate 


offender. Under the new system of enlarged jurisdiction of sheriffs and 


























‘ibe 














REVIEWS OF BOOKS. 379 








































frequent Circuit Courts (the latter reform previously inaugurated), we 
doubt whether there is any country where better means exist for investi- 
gating crime and bringing the accused to trial than in Scotland. Of 
course there is the standing question whether the prior investigation 
should be public or private, upon which much may be said; but in the 
result, the percentage of convictions to trials is, it is believed, higher in 
Scotland than anywhere else, showing that men are not unnecessarily put 
through the agony of a trial. 

One reform in procedure has proved most useful, under which an 
accused who has made up his mind to plead guilty, may, on giving notice, 
he brought up at once before the expense of a formal precognition is 
incurred, plead guilty, and receive sentence either from the sheriff or 
the High Court. Cases of this kind occur daily. Of course they are, as 
a rule, clear upon the police information; but, formerly, they required 
to be investigated in detail by the procurator-fiscal, and occupied 
much valuable time of both him and the witnesses, all which is now 
saved, 

In addition to the Criminal Procedure Act of 1887 two most import- 
ant statutes affecting the substance of the criminal law have recently 
passed ; the Conspiracy and Protection of Property Act, 1875, and the 
Criminal Law Amendment Act, 1889. 

The Act of 1875 has been a good deal in evidence in the recent coal 
strike, and all that concerns its interpretation is important... The offences 
under the Act are summarised, and a reference given to a Scottish decision 
where it was very properly held, over-ruling Sheriff Campbell Smith, that 
“it would deprive the statute of a great part of its benefit, if the idea were 
entertained that intimidation was not punishable unless it were successful ” 
(Lord Trayner), Agnew v. Munro, 1891, 18 R. (Jy.) 22. But no notice 
is taken by the author of the very important judgments of the Supreme 
Court in England, under the same statute and in the same year, to the 
effect that members of a trades union threatening an employer that, if he 
did not dismiss non-union men, they would call out all the union men in 
his employment, were not thereby guilty of intimidation under the statute, 
Connor v. Kent, 1891, 2 Q.B. 545. These cases occurred on the Tyne and 
at Plymouth, and this decision called forth much discussion at the time. 
Similar cases occurred in the Summary Courts in Scotland about the same 
period. The statute being an Imperial one, English decisions should not 
have been omitted, for they are evidently of value in the elucidation of the 
criminal law common to England and Scotland. 

So again, in regard to the Act of 1885, passed for the protection of 
females, and which is sometimes called Stead’s Act. While the author 
summarises the offences under it, and provides forms in which to libel the 
charges, he makes no mention of some half-dozen decisions of the Supreme 
Court in England, of more or less value in construing the statute; nor, 
indeed, of a Scottish case in which he himself gave a ruling of some con- 
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sequence as to the statutory defence based on the apparent age of the 
injured girl, 

Recent years have added a good many new crimes to the statute book, 
and these are all duly recorded. Thus, special forms of fraud by debtors 
or in bankruptey, were dealt with in 1880 and 1884; the criminal use of 
explosives, in 1883; the damaging of fishing implenients, and corrupt 
practices at elections, in the same year; the publishing or exhibiting of 
obscene prints, advertisements, &c., in 1884 and 1889; forging and pirat- 
ing merchandise marks, in 1887; ill-treatment of children, in 1889 
(amended this session); corrupt disclosure of official secrets, and corrupt 
conduct of public officials, in the same year. 

But, curiously enough, there is an omission to record the Oaths Act of 
1888, the sequel to the Bradlaugh controversy, under which any person 
objecting to be sworn and stating as ground either that he has no religious 
belief or that taking oaths is contrary to his religious belief, is permitted to 
* solemnly, sincerely, and truly declare and affirm.” This is the Act which, 
in another clause, enables Englishmen to adopt the Scottish form of swear- 
ing with uplifted hand, instead of by kissing the Testameut. 

Many other topics in our criminal law invite discussion, for which we 
have not space, but we merely observe that the method, or rather want of 
method, in which sentences are imposed, calls for amendment. There is, 
occasionally, a perplexing, and even scandalous, inequality in the measure 
of punishment meted out to delinquents of similar type, arising, not from 
the special circumstances of the case (which must always be taken into 
account), but from the humour, idiosyncrasies, or even caprices, of judges 
very often sitting alone and without consultation. This inequality is 
unfair to criminals, and infuses a sense of wrong at a time when their 
treatment at the hands of public authority ought to be scrupulously equal 


and just. 
J. CAMPBELL LORIMER. 


The Farmer's Legal Hand-book. By Isaac ConneELL, Solicitor. 
Edinburgh: W. Green & Sons, 1894. 

This is a clearly-written, highly practical, and most useful hand-book 
of the law which interests farmers. The author is the energetic secretary 
of the Scottish Chamber of Agriculture, and no man knows better the 
points on which the farmer requires advice in the daily conduct of his 
business. The law of landlord and tenant ; the law of sale, being the chief 
agricultural contract ; the law of master and servant, are al] stated in out- 
line; and several statutes are printed with notes, such as the Holdings 
Act, the Ground Game Act, the Fertilisers Act, and the Sale of Goods 
Act. A chapter is also devoted to the Contagious Diseases Animal Acts . 


and the Income-Tax is specially treated. Mr. Connell] thinks that many 
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farmers do not know their rights, and by this book he has certainly done a 
good deal to remove their ignorance. 


Examination Papers of the Chartered Accountants of Scotland General 
Examining Board. Dec. 1893. With Answers by Gro. LISLE, 
C.A., F.F.A., Lecturer on Book-keeping at Heriot-Watt College. 
Edinburgh: W. Green & Sons, 1894. 


It is gratifying to find that, notwithstanding the recent squabble about 
professional designation, Glasgow, Aberdeen, and Edinburgh have joined 
hands and hold one examination for entrance to the profession of account- 
ant. Mr. Lisle has published the first set of papers, with answers. His 
ability and accuracy are well known. The questions in political economy 
sound rather speculative, and those in Scots law rather elementary, 
but the book is of course indispensable to those studying for tha 
examination. 


The New Death Duties under the Finance Act, 1894 (Sections 1 to 24). 
By Joun Camppett Lorimer, LL.B., Advocate, formerly Counsel to 
the Inland Revenue in Scotland. Edin.: W. Green & Sons, 1894. 


This is a careful and conscientious piece of work. There is a lucid 
Introduction, containing some historical matter of interest. The text of 
the statute is clearly printed, and the annotation is full and accurate. No 
less than sixty-four important decisions are noted, and 35 statutes are cited. 
There is also a reliable index ; and yet the book is condensed into ninety- 
two pages. Mr. Lorimer does not follow the bad example set in the 
English Handbook of the Finance Act (Austen-Cartinell, p. 95), of print- 
ing a large portion of Sir W. Harcourt’s Financial Statement. We do not 
think Mr. Lorimer’s opinion, that sub-section (17) of section 23 applies to 
settlement estate duty as well as estate duty, is beyond question ; but he 
would be a bold man who should foretell the decisions on a revenue 
statute. This book will be most useful in considering the numerous 
questions now raised, and which have given such abundant employment 
to the profession. 











Wotes on Decided Cases. 
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Contribution among Wrong-doers—Joint and Several Decree.— 
From the decision in Palmer v. Wick & Pulteneytown Steam Shipping 


Co. (L.R. 1894, App. Cas. 318), it would appear that the principle of 
Merryweather v. Nixon, although fixed beyond recall in the law of 
England, is not, in the opinion of the House of Lords, lightly to be 
extended to other systems. It was held that it is not an authority in 
Scotland, and that the rule against contribution among wrong-doers, if it 
has any existence in Scotland, does not apply to cases where there is no 
fraud or moral delinquency on the part of the delinquent seeking relief. 
From the Lord Chancellor’s opinion it would appear that, consistently 
with WVerryweather v. Nixon, a similar limitation of the rule would hold 
good in England, but Lord Halsbury takes a different view. He is of 
opinion that it would be difficult to distinguish between different classes of 
tort, as giving rise to civil liability, and that a right of contribution is 
inconsistent with a claim upon tort, since it presumes an implied contract 
to subscribe towards the commission of a wrong. The Lord Chancellor 
and Lord Watson attach what seems an exaggerated importance to the 
fact that the joint liability to the party injured has been liquidated by a 
joint and several decree against both wrong-doers. The effect ascribed by 
their Lordships to such a decree rests on the assumption that it, prima 
facie, imposes equal liability upon the debtors. This is an assumption 
which is not always admissible, as, for instance, in the case of a joint and 
several decree against a debtor and his cautioners. Lord Halsbury holds 
that a judgment in England would not have the effect of preventing the 
application of the rule against contribution among wrong-doers. 


Factors Act, 1889, 52 & 53 Vict. c. 45 [extended to Scotland, 1890, 
53 & 54 Vict. c. 40]—Hire and Purchase Agreement—Pledge by 
Person having agreed to Purchase.—The authoritative judgment of the 
Court of Appeal in Helby v. Matthews (1894), 2 Q.B. 262, should do 
something to dispel the mists which hang about the ambiguous contract 





DECIDED CASES, 


popularly and loosely called hire and purchase. The “hirer” of a piano- 


forte pledged it with a pawnbroker, who received it in good faith, and 
without notice that it did not belong to the borrower. On default being 
made in payment of the next instalment the “owner” demanded the piano 


back from the pawnbroker. It was held the pawnbroker was entitled to 
retain it until he was repaid the sum he had advanced. The ground of 
judgment was that the contract was in substance one of sale, but with an 
option to the buyer to put an end to the contract by delivering uj the 
piano before the instalments had been all paid. By pledging the piano he 
had, in this case, shut himself out from so terminating the contract, at 
least until he had repaid the pawnbroker. The Court held, accordingly, 
that he was a person who had agreed to buy goods within the meaning of 
section 9 of the Factors Act. His unexercised power of defeasance could 
not prevent the Court giving effect to the substance of the agreement, aud 
construing the expression “ hirer” and ‘ owner” an equivalent to buyer 


and seller. 


Nuisance— Poisonous Trees—Yew Tree near Boundary.— Tie tend- 
ency of decisions is against extending the doctrine of /Vetcher v. Rylands. 
Charles, J., and Collins, J., were careful to explain that it had no applica- 
tion unless there was an escape of some noxious thing—“ beasts, water, 
filth, or smells”—from the defendant’s land. There must be something 
which the defendant has, for his own purpose, brought upon his land, 
which is liable to do mischief if it escapes, and which he has allowed to 
escape. In the case they were considering, Ponting v. Noakes (1894), 2 
Q.B. 281, a horse belonging to the plaintitf put its head over the boundary 
ditch and ate of a yew on the defendant’s land. The horse died. Was 
the defendant guilty of any negligence? It was a natural use of his land 
to grow a vew tree on it. The plaintiff’s horse trespassed to cat of the 
tree, aud was in no better case than the dog which strayed from a footpath 
and was killed by a dog-spear, Deare v. Clayton, 7 Taunt. 489, To the 
horse it makes little odds whether the yew projects over his master’s land 
or not, but to the master it makes all the difference. The test adopted 
was that there was no liability if the plaintiff’s cattle had no right to be in 
the place where they received the damage. Here the horse’s head had 


straved though its legs remained i suo. 


Solicitor and Client—Refusal of Solicitor to go on with Action— 
May he sue for Costs already incurred ?—There is, so far as we know, 
no Scotch authority on the point decided by the English Court of Appeal 
in Underwood, Low & Piper v. Lewis [1894], 2 Q.B. 306. In what cases 


may a solicitor who has undertaken to conduct a case decline to act 
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further?!) He may withdraw for any reasonable cause—e.y., if his client 
for his actual outlays will not repay him during the pendency of the 
action, or if the client insists on some step being taken which the solicitor 
considers improper. But if the solicitor throws up his mandate ‘“ without 
rhyme or reason,” as A. L. Smith, L.J., puts it, can he claim to be paid 
his bill up to the date of his desertion! The view taken by the C.A. was 
that the contract of a solicitor, in the absence of agreement to the contrary, 
is to see the action through. The Lords Justices leave open the case of 
the solicitor dying or becoming personally incapacitated pending the 
action. Where he voluntarily withdrew for no good reason, they held that 
he was not entitled to sue for costs already incurred. Notice to his client 
of his intention to withdraw was not sufficient to entitle him to throw up 
what was an entire contract and not divisible. The only reference in our 
books appears to be a dictum by L.P. Hope in Johnston v. Scot, 7 Shaw, 
239: ‘But if they (ae. counsel or agent) once undertake the business, 


they are bound to go on with it.” 


Partnership — Death of Partner — Novation.—Whether there has 
been a novation is a question of fact. Express agreement by the creditor 
to discharge the old obligation, and to substitute a new one, excludes all 
difficulty. But when the assent of the creditor bas to be inferred from 
conduct, the presumption is against novation, and clear evidence must be 
adduced of his intention to discharge the former debtor before the 


presumption is rebutted. The two cases in re Head (No. 1) [1895], 3 Ch. 
426: and in ve Head (No. 2) [1894], 2 Ch, 236, are useful illustrations. 


The partners in a private bank were George Head and his son, G. S. Head. 


The father died, and the son carried on the business under the same namie. 
After the father’s death A, who had a deposit-receipt from the bank, with- 
drew some of her money, and obtained a new receipt for the balance. It 
was argued that this amounted to novation, and that when the bank 
stopped payment A had no claim against the estate of the deceased 
partner, the father, inasmuch as she had agreed to accept the liability of 
the son alone. This argument was rejected by Chitty, J. The original 
contract to repay the sum in deposit-receipt subsists until the amount has 
been fully repaid. The cancellation of an old receipt, and substitution of 
a new one is merely for convenience, and the result would be the same if 
the withdrawal of part of the money was endorsed upon the old receipt. 
No intention by the creditor to discharge the old obligation can fairly be 
inferred from his acceptance of a new deposit-receipt for an old one. 
This was in re Head (No. 1). No 2 arose out of the same stoppage. There 
a customer, in knowledge of the death of the father, George Head, went 
to the bank and told the son he wished to draw out £500 from his current 
account in order to invest it at interest. The son, G. S. Head, advised 
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him not to do this, and said if he placed the money on deposit he would 
give him 5} per cent. for it. To this the customer consented. Here the 
Court of Appeal held there was sufficient evidence of novation. The 
matter stood exactly as if the customer had drawn a cheque for the 
wnount, and had then put the money in afresh, or as a deposit account. 
The contract was quite different. On the current account no interest was 
payable, and the money might be withdrawn without notice. On the 
deposit account 34 per cent. was to be paid, and twenty-one days’ notice 
was exigible. It is probable enough that the customer did not foresee the 
consequence, that he was discharging the liability of the old firm, and the 
case is valuable as showing that this element is not essential for novation. 
The case was much stronger than Harris v. Farwell, 15 Beavan, 31, which 


was chiefly relied upon to negative the theory of novation, 


Company—Loss of Capital—Can Dividend be paid?—Where the 
memorandum or articles of association do not provide that lost capital 
must be replaced before a dividend can be declared, this is not in all 
circumstances a necessary prerequisite, A company is formed say to work 
a quarry. The stone is removed from the quarry till it is exhausted. It 
would be absurd to say that the value of the stone must be replaced before 
a dividend could be paid. In Verner v. General & Commercial Investinent 
Trust [1894], 2 Ch. 239, the question was whether the proposed dividend 
was a payment out of capital. The company was formed to buy shares as 
an investment. It bought shares of such a kind that their market value 
at the close of the financial year had decreased by at least £250,000, But 
the income of the year, after paying interest on debentures and expenses, 
left a balance of £23,000. The Court of Appeal agreed with Stirling, J., 
that if the directors liked in these circumstances to declare a dividend, 
there being nothing in the articles against it, this was not illegal. It was 
not out of capital, for a great deal of that was gone, and the rest was left 
where it was. The case of a merchant or of an ordinary trading company 
with a floating capital is different. There until the capital is deducted it 
cannot be determined whether profit has been earned or not. But fixed 
capital, it was explained by Lindly, L.J., may be sunk, and lost, &ec., yet 
the excess of current receipts over current payments may be divided, An 
illustration might be found in the sinking of capital required to found a 
newspaper. Dividends declared when the paper begins to pay are not out 
of capital. The capital bas gone, but has done its work, and to replace it 


would be out of the question. 


The Coal Mines Regulation Act, 1887.—Two test cases upon section 
12 of this Act, ordered by the Home Oflice, were decided in the High 
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Court of Justiciary in July last. This section provides that where the 
wages of miners depend upon the amount of “ mineral gotten by them,” 
they shall be paid “according to the actual weight gotten by them of the 
mineral contracted to be gotten, and the mineral gotten by them shall be 
truly weighed. . . .” To this there is a proviso that master and miner 
may agree that deductions shall be made—(a) ‘‘in respect of stones or 
substances other than the mineral contracted to be gotten,” or (6) “in 
respect of any tubs, baskets, or hutches being improperly filled ;” such 
deductions to be determined ‘in such special mode as may be agreed 
upon” between master and miner. In the case of J/owat v. Ronaldson, 
2 S.L.T. 174 a question was raised as to the validity of un agreement 
relative to deductions in respect of stones and foreign material. The 
terms of the agreement between master and miner were that half-a-cwt. 
was to be deducted from each hutch in respect of foreign material in it, 
and that if any hutch was found to contain 25 Ib. of dirt, the whole hutch 
was to be deducted. The first part of the agreement was held valid; and 
a conviction of a manager on a complaint charging him with having paid 
four miners for less mineral than they had actually gotten, in terms of the 
agreement, was set aside. It was further held that the concluding part of 
the agreement as to forfeiture was illegal, on the authority of Aearney v. 
Whitehaven Colliery Co. [1893], 1 Q.B. 700. In Hastie v. Athinson, 2 
S.L.T. 159, a manager was convicted of not truly weighing and paying for 
coal sent up to the pit head by certain miners, and of refusing to afford 
facilities to the check-weigher appointed by the miners to ascertain the 
true weight of the coal sent up. The question raised was whether it was 
competent under section 12 for master and miner to agree that hutches 
were improperly filled, if they contained any quantity of mineral above a 
certain amount, and consequently that the men should not be paid for any 
weight of mineral in the hutch beyond the fixed amount—an agreement 


popularly known as the standard weight system. The agreement was that 


10 ewt. of stuff (2.e., coal and dirt together) should be the standard con 
tents of a hutch, and that no payment was to be allowed for a greater 
quantity of mineral in any hutch above the 10 ewt. This quantity was 
fixed by master and miners as the safest consistent with the proper 
working of the mine. All the hutches under the 10 cwt. were accurately 
weighed. In respect that the result would be the same whether each 
individual hutch was weighed or not, it was held that the agreement to 
dispense with weighing was a lawful agreement, and the conviction was 
quashed. 

It was argued in these cases that an agreement for an uniform deduc- 
tion could not be a “special mode” contemplated by the statute; but 
this contention was not given effect to. It would appear that if an agree- 
ment is come to with respect to deductions from weight, the “ special 
mode ” of ascertaining the weight may be based on the doctrine of average, 
so long as the average is fair: and that if the agreement does not involve 
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total forfeiture of a hutch of ‘ mineral contracted to be gotten,” the actual 
weight may be determined either by mechanical or other coutrivances, or, 


at any rate in the case of “improper filling,” 


weighing may be dispensed 
with altogether. By analogy actual weighing might be dispensed with in 
the case of deductions in respect of foreign materials: except perhaps 
where there are separate agreements between the parties as to each kind of 
deduction in the same mine, which is quite common. 

There is still a considerable diversity of opinion as to the meaning of 
the terms, “ mineral gotten” and ‘ mineral contracted to be gotten.” The 
explanations given of these phrases by the English judges in the case of 
Kearney, already referred to, and in Browne v. Netherseal Colliery Co. 
(1888, 20 Q.B.D. 606, aff. 1889, 14 Ap. Ca, 228), a case under the parallel 
section of the Act of 1872, are, to say the least, difficult to follow, and 
hopelessly irreconcilable with each other. The two cases stated cannot be 
said to have definitely settled their signification. Lord Justice-Clerk 
Kingsburgh, agreeing with Lord Wellwood, reads the two terms in the 
first part of the section as synonymous; Lord Adam points out the 
sharp distinction between the two terms. “ Mineral contracted to be 
gotten ” is the kind of stuff the miner is employed to get, not its size or 
weight. If it be coal, it includes dross as well as round coal. The Act 
does not interpret the terms any more than it defines “‘ coal’ or “ improper 
filling.” ‘ Mineral gotten ” is what must be weighed to determine deduc- 
tions from wages, unless weighing is dispensed with by agreement between 
master and miner, ‘“ Mineral contracted to be gotten” is that according 
to the weight of which men are to be paid their wages. ‘ Mineral con- 
tracted to be gotten ” does not include stones and dirt ; “ mineral gotten ’ 
may. The purpose for which “mineral gotten” is weighed is to ascertain 
the amount of “ mineral contracted to be gotten,” by deducting from the 
gross weight of the hutch the weight of stones and foreign material. 

As yet, it is not settled when a hutcl: may be said to be “ improperly 
filled ;” but the term is wide enough to include the case of too much or 
too little being put into it. The statute contemplates that the presence of 
foreign material will be the subject of a separate agreement. It is probable 
that a hutch would be held “improperly filled” if, when two different 
kinds of mineral were being wrought from the same seam to be filled in 
separate hutches, a hutch were loaded with the two together. 

In Hastie’s case the question was also raised as to whether an agree- 
ment for an uniform deduction above a standard weight dispenses with a 


manager's obligation to afford facilities to a check-weigher for weighing. 


As indicated by Lord Adam, the men have an interest to ascertain whether 
such a “special mode ” operates favourably to them. Lord Wellwood held 
a contrary opinion ; and the Lord Justice-Clerk gave no statement of his 
views upon this point. 

D. Ross Stewart. 
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